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Meeting Agenda 

March 21, 2024, 10:00 a.m. – 4:00 p.m. 

The public may attend by teleconference. 

Phone:  415-655-0003 or 855-282-6330 (toll free) or WebEx 
Meeting number (access code):  2661 799 7471  Password: DWD1 

Materials:  https://dwd.wisconsin.gov/uibola/uiac/meetings.htm 

1. Call to order and introductions 

2. Approval of minutes of the January 4, 2024 UIAC meeting 

3. Department update 

4. Correspondence 

5. Quarterly report on UI information technology systems (10/1/23-12/31/23) 

6. Trust Fund update – Shashank Partha 

7. 2024 UIAC Activities Report 

8. Update on UIAC agreed bill 

9. 2024 Fraud Report 

10. Worker Classification Section update – Mike Myszewski 

11. Proposed scope statement for UI hearings – DWD 140 

12. Judicial update:  Catholic Charities Bureau, Inc. v. LIRC 

13. Research requests 

14. Future meeting dates:  Apr. 18, May 16, June 20, July 18, Aug. 15, Sept. 19 

15. Adjourn 

  

https://dwd.wisconsin.gov/uibola/uiac/
https://dwdwi.webex.com/dwdwi/j.php?MTID=m43fab312e7f66ec50cf482663df11d5b
https://dwd.wisconsin.gov/uibola/uiac/meetings.htm
https://dwd.wisconsin.gov/uifeedback/modernization/pdf/dwd-doa-act4-report-jan-2024.pdf
https://dwd.wisconsin.gov/dwd/publications/ui/ucd-16480-p.pdf?013124
https://dwd.wisconsin.gov/dwd/publications/ui/ucd-17392-p.pdf?2024
https://www.wicourts.gov/sc/opinion/DisplayDocument.pdf?content=pdf&seqNo=777152


 

Notice 

 The Council may take up action items at a time other than that listed. 

 The Council may not address all agenda items or follow the agenda order. 

 The Council members may attend the meeting by teleconference or videoconference. 

 The employee or employer representative members of the Council may convene in 
closed session at any time during the meeting to deliberate any matter for potential 
action or items listed in this agenda, under Wis. Stat. § 19.85(1)(ee).  The Council may 
then reconvene again in open session after the closed session. 

 
 This location is accessible to people with disabilities.  If you need an accommodation, 

including an interpreter or information in an alternate format, please contact the UI 
Division Bureau of Legal Affairs at 608-266-0399 or dial 7-1-1 for Wisconsin Relay 
Service. 
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UNEMPLOYMENT INSURANCE ADVISORY COUNCIL 
 

Meeting Minutes 
 

Offices of the State of Wisconsin Department of Workforce Development 
 

201 E. Washington Avenue, GEF 1, Madison, WI 
 

January 4, 2024 
 

Held via Teleconference 
 

The meeting was preceded by public notice as required under Wis. Stat. § 19.84.  
 
Members: Janell Knutson (Chair), Sally Feistel, Di Ann Fechter, Corey Gall, Mike Gotzler, Shane 
Griesbach, Christopher Harris, Scott Manley, and Susan Quam. 
 
Department Staff: Amy Pechacek (DWD Secretary), Jim Chiolino (UI Division Administrator), Jason 
Schunk (UI Deputy Division Administrator), Jim Moe, Andy Rubsam, Shashank Partha, Linda 
Hendrickson, Jeff Laesch, Pam Neumann, Robert Usarek, Alaina Knief, Ashley Gruttke, and Joe 
Brockman.  
 
Members of the Public: BJ Dernbach (Assembly Workforce Development Committee Clerk, 
Wisconsin State Assembly) and Ethan Kenney (Associate Performance Evaluator, Wisconsin 
Legislative Audit Bureau). 
 
1. Call to Order and Introductions  
 
Ms. Knutson called the Unemployment Insurance Advisory Council to order at 9:02 a.m. under the 
Wisconsin Open Meetings Law. Attendance was taken by roll call and Ms. Knutson acknowledged the 
department staff in attendance.  
 
2. Department Update – Secretary Amy Pechacek 
 
Secretary Pechacek thanked the Council members for their service.  
 
Secretary Pechacek presented 2023’s achievements, modernization efforts, and preparing the 
workforce for the future.  
 
Secretary Pechacek provided 2023 statistics on the unemployment rate number of jobs, registered 
apprentices, and career pathways with employer partners.  A record high number of individuals who 
have a disability are currently employed in Wisconsin, more than 178,000 people. Certain industries, 
like construction, have seen growth over the last year with a record high of 136,000 jobs in construction 
in September 2023.  
 
Secretary Pechacek outlined recent IT modernization efforts, such as the department’s roll out of a 
demonstration of the employer portal. The department will conduct focus groups in the next quarter 
and then hopefully go live with the new system.  
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Secretary Pechacek stated the department is continuing to focus on the Workforce of the Future, the 
initiative that has helped over 33,000 Wisconsinites connect with in-demand jobs and overcome 
barriers, to help individuals obtain employment. The department is also looking to embrace, adopt, and 
adapt to artificial intelligence (AI) as AI changes the workforce.  
 
3. Approval of Minutes of the December 5, 2023, UIAC Meeting 
 
Motion by Mr. Griesbach, second by Mr. Manley, to approve the minutes of the December 5, 2023, 
meeting without corrections.  The vote was taken by roll call and passed unanimously. 
 
4. Trust Fund Update – Treasurer Shashank Partha 
 
Mr. Partha reported that, as of November 30, 2023, benefit payments for the year increased by $47.2 
million when compared to 2022. Tax receipts for the year increased by $110 million, an increase of 
24.4% when compared to 2022. Both tax years were rated in Schedule D. The Trust Fund ending 
balance in 2023 was over $1.63 billion, an increase of 26.2% when compared to 2022. Interest earned 
on the Trust Fund is received quarterly and interest for the first three quarters of 2023 was $23.8 
million, as compared to $14.6 million for the same period in 2022.  
 
Mr. Partha stated that the full report is included in members’ packets. 
 
Ms. Knutson stated Mr. Partha will provide a report on 2023 at the next meeting.  
 
5. Department Proposals to Amend the Unemployment Insurance Law 
 
     • D23-01 – Amend Social Security Disability Insurance Disqualification 
     • D23-02 – Worker Misclassification Penalties  
     • D23-03 – Discharge for use of Marijuana 
 
Ms. Knutson indicated that these proposals were still pending, awaiting action from the Council. 
 
6. Rulemaking Proposal 
 

• Proposed Scope Statement for UI Hearings – DWD 140 
 
Ms. Knutson indicated that this proposal was still pending, awaiting action from the Council. 
 
7. Labor and Management Proposals to Amend the Unemployment Insurance Law 
 
Ms. Knutson inquired about status of additional proposals for the Agreed Bill.  
 
Mr. Griesbach stated that Labor and Management have put in much effort for additional items in the 
Agreed Bill, but he does not believe the Council will come to an agreed-upon resolution. Mr. Manley 
stated that the Council has approved several items for the Agreed Bill and the Council wishes to get 
those items through the Legislature as quickly as it can, but believes additional initiatives contemplated 
by the Council will not be possible this session. Mr. Manley stated he hopes those items can be 
addressed in the next session. Ms. Knutson thanked the Council for all their work on the Agreed Bill.  
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Ms. Knutson stated the Council has already approved bill drafts from the Legislative Reference Bureau 
on the previously agreed items. Ms. Knutson outlined there will be two bills.  One bill contains 
administrative fund changes and a few other minor edits, which is the same bill previously introduced 
in the Legislature. The second bill will include the department proposals the Council approved 
implementing language changes for imposter penalties and the department proposal on electronic 
communications. Ms. Knutson advised the Secretary’s Office will work to get those two bills 
introduced in the Legislature.  
 
8. Research Requests 
 
Ms. Knutson stated that there were no pending research requests. 
 
9. 2023-2024 UIAC Timeline 
 
Ms. Knutson stated that the Council has now completed its work on the Agreed Bill. 
 
10. Future Meeting Dates 
 
Ms. Knutson requested the Council’s input on a February 15, 2024, meeting. Mr. Manley inquired 
about what agenda items would be covered at such meeting. After a brief discussion, the Council 
members agreed to cancel the February 15, 2024 meeting.  
 
The future meeting dates are: 
 
• March 21, 2024 
• April 18, 2024 
• May 16, 2024 
• June 20, 2024 
• July 18, 2024 
 
11. Adjourn 
 
Motion by Mr. Gotzler, second by Mr. Gall to adjourn.  The motion passed by a unanimous voice vote. 
The Council adjourned at 9:21 a.m. 



Claims by County Dashboard



Bureau of Legal Affairs Highlight
Average Age of Pending Hearings

13 days*
US DOL standard: 30 days

Hearing Decision Timeliness (30 days)

87.0%*
US DOL standard: 60%

Hearing Decision Timeliness (45 days)

95.4%*
US DOL standard: 80%

Lower Authority Appeals Quality

100%
in calendar year 2023

*Preliminary figures based on February’s monthly data



• We are inviting employers to 
participate in testing during the 
development process.

• Complete Survey Monkey survey by 
April 1 to indicate interest.

Employer Portal Testing Invitation



From: Cheryl Elkinton
To: DWD MB UI BOLA LEG; Cheryl E
Subject: Information for public meeting of 03/21/2024
Date: Friday, January 12, 2024 11:52:06 PM

CAUTION: This email originated from outside the organization. 
Do not click links or open attachments unless you recognize the sender and know the content is
safe.

Dear Webinar Administrator:

 I'd don't know if I can attend the March 21, 2024 DWD Unemployment related public
meeting, so I am asking for three issues to be included for consideration.

1. Is that if monies are needed for extra help getting people their unemployment
money sooner, then it should be addressed.

2. There is a big problem with adult victims of early childhood parent/child
separation anxiety disorder.  It is said that children in this condition typically "grow
out of it".  I do not believe that it occurs with such ease as it implies.  Psychology
and psychiatry data shows that most schizophrenic disorders increase with age.

3. Many college age kids are sufferers of this disease.  They cannot make good
professionals and are a hardship on communities where they hold jobs.  A problem
like this will likely cause financial hardship especially in large college supporting
cities, as many college students settle down/relocate permanently in those
locations.  This problem needs address.

         I am not being paid for this input.

Sincerely,

Cheryl Elkinton
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State of Wisconsin 
 

 

Date: Jan. 31, 2024  
 

To: Members of the Joint Committee on Finance and Joint Committee on Information Policy and 
Technology 

 
From: Department of Administration Secretary-designee Kathy Blumenfeld 

 

From:  Department of Workforce Development Secretary-designee Amy Pechacek     
 

Subject: 2021 Wisconsin Act 4 Quarterly Report – Fourth Quarter 2023 
 
Pursuant to 2021 Wisconsin Act 4, under Wis. Stat. s. 108.14(27)(e), this report serves to update you 
on the progress the Department of Workforce Development (DWD) has made on its project to improve 
the information technology (IT) systems used for processing and paying claims for unemployment 
insurance (UI) benefits from Oct. 1 to Dec. 31, 2023. We are pleased to share in this report that DWD 
has continued to make good progress in its UI modernization efforts. 

 
Unemployment Insurance System Modernization 
The Unemployment Insurance (UI) Modernization project is the effort to modernize the UI IT systems 
from a COBOL-based mainframe system to a cloud-based flexible system able to nimbly adapt to 
changes in the demands on the agency and changes in the program requirements. The goal of this 
project is to create a more modern, maintainable, sustainable, and adaptable system to meet current 
and evolving UI needs. Over time, the project will entirely replace the existing, antiquated mainframe, 
which has limitations in the availability of the system and directly impacts staffing and recruiting 
resources. 

 
The future UI system will provide end-to-end services to DWD customers (claimants and employers) in 
a timely manner. DWD staff will be able to administer programs inclusively and efficiently with modern 
online tools. 
 
Employer Portal  
DWD began a new phase of the modernization effort to improve how employers communicate with DWD 
through an enhanced employer portal. Technological enhancements will continue to reduce DWD's 
reliance on outdated methods, such as email, physical correspondence, and phone calls, by creating a 
modern, streamlined online experience for employers that addresses all of their needs in one place.  
 
DWD has an existing employer portal with limited functionality for the submission of tax and wage reports 
to DWD's UI Division. DWD is enhancing and modernizing its existing portal functionality so the new 
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portal can serve as employers' primary communication platform for all UI operations. For example, the 
new portal will include the option for employers to securely message UI staff, and upload documentation 
related to verification requests for previously filed claims and appeals. 
 
During this quarter, DWD released early page designs for a new streamlined, secure employer portal. An 
update on the progress was provided in the DWD Unemployment Insurance (UI) Modernization Update - 
Dec. 27, 2023. 
 
Next quarter, an iterative approach to the discovery work will continue in order to develop portal 
components. The next report will include additional information on the progress of this effort.   
 
Benefit Calculation and Liability Engine 
The benefit calculation and liability engine calculates benefits and pays claimants. As previously 
reported, DWD is working with the Wisconsin-based company Flexion to develop components of the 
benefits side of the modernized system. In Quarter 4, system development work with Flexion 
progressed using the "vertical slice" approach described in the 2021 Wisconsin Act 4 Quarterly Report 
– Third Quarter 2023. This approach identified the components that need to be developed to accept 
and process a claim in the modern system. Under this approach, coding work begins for more basic 
outcomes and that work is then expanded upon to produce code for more complex outcomes over 
time. 

 
This critical process provides a viable solution to replace the legacy system in a way that is least 
disruptive to ongoing operations. In fact, since DWD began its modernization using an agile approach, 
U.S. DOL has adopted a similar modular approach for states that have not yet begun modernization. See 
IT modernization strategy | U.S. Department of Labor (dol.gov). 

 
Under this approach, this quarter's work focused on processing straightforward claims and answering the 
most common questions posed by UI claimants for limited circumstances, such as: 

• the status of a claim,  
• the amount of the claim,  
• identification and flagging of missing wages, one of the most common issues on a claim, as 

well as properly holding the payment until that resolution has been cleared, and  
• resolution of that issue on the claim and clearing the payment. 

   
DWD also reported on the benefit calculation and liability engine progress in the DWD Unemployment 
Insurance (UI) Modernization Update - Dec. 27, 2023.  

 
Overpayment/Fraud Reduction Initiatives 
DWD has continued to look for opportunities to improve the accuracy of claim decisions using 
technology. The following are initiatives to improve the quality and accuracy of filed claims thereby 
reducing overpayments, including fraudulent overpayments: 
 

• Identify Unreported Earnings More Quickly 
DWD has implemented a variety of communication strategies to encourage claimants to report 
all earnings accurately to avoid overpayments. Unreported earnings are the leading cause of 
overpayments. These changes include providing additional plain language prompts on the 
online application when the claimant indicates that they did not receive payment for a given 
week. An example is provided below.  
 
Weekly Certification Question: During the week, did you work at all? Even if you weren’t paid 

https://youtu.be/27vuowtvpNg
https://youtu.be/27vuowtvpNg
https://dwd.wisconsin.gov/uifeedback/modernization/pdf/dwd-doa-act4-report-oct-2023.pdf
https://dwd.wisconsin.gov/uifeedback/modernization/pdf/dwd-doa-act4-report-oct-2023.pdf
https://www.dol.gov/agencies/eta/ui-modernization/blogs/2023-strategy
https://youtu.be/27vuowtvpNg
https://youtu.be/27vuowtvpNg
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for the week, you need to answer yes.  
 
If a claimant selects “no”, the following message pops up:  
 

By answering this question “No,” you are confirming that you did not provide 
services to anyone for which you may be paid. For example, work with your 
regular job or any job, getting paid cash for any services, any tips, paid 
orientation, or training, being on-call, working in exchange for payment of bill, etc. 
If you do not report that you work in a week that you did, you may be paid more 
benefits than you are qualified for and could face penalties, including being 
charged with a crime. 

 
 This prompt is intended to help claimants avoid misreporting that they did not work. This 

has led to 3,235 additional employers being added by claimants on their initial 
application and 5,281 instances of added wages from Oct. 22, 2023, to Jan. 20, 2024 
after the pop-up appeared. 

 
• Identify Misreported Earnings More Quickly 

DWD also implemented a simple, effective strategy to detect potential data entry errors in the 
earnings reporting process. The weekly certification asks claimants to provide the number of 
hours worked and the total amount earned each week. Based on that information, DWD’s system 
now automatically calculates the claimant’s hourly pay rate. Any certifications where the claimant 
reported an effective hourly pay rate less than the state’s minimum wage are flagged for staff 
review. This allows DWD to identify or even prevent potential overpayments much sooner than 
would be possible through the quarterly wage crossmatch. This led to 1,983 instances of wages 
above the minimum being identified.  
 

• "Honesty Prompts" 
DWD has implemented a special pop-up message, referred to as an "honesty prompt," to deter 
claimants who have previously provided false information from providing false information on a 
new UI claim. The prompt reminds this targeted population that additional penalties, forfeiture, 
and/or prosecution could ensue if they provide false information on their new claim application. 
The claimant is prompted to acknowledge the warning before continuing to file their claim or 
return to the previous screen.  

 
Infrastructure & Application Security  
During Quarter 4, work focused on data security both in the infrastructure and in the application. In 
particular, the work entailed modification and testing of authorization and authentication requirements, 
logging improvements and testing, review and enhancements to ensure compliance with guidelines, and 
identification of needed enhancements to the security posture.   
 
Additional work will continue throughout the duration of this UI modernization project to 
incrementally improve upon the security and reliability of the system's cloud environment.  
 
We hope you find this information helpful. We will provide the next quarterly update on the UI 
modernization project in April 2024. In the meantime, please do not hesitate to contact us with 
questions. 



UI Reserve Fund Highlights 
March 21, 2024 

            
1. Benefit payments through February 2024 increased by $7.3 million or 8.7% when compared to 

benefits paid through February 2023.  
      

Benefits Paid 2024 YTD* 
(in millions) 

2023 YTD* 
(in millions) 

Change 
(in millions) 

Change 
(in percent)  

Total Regular UI Paid $91.2  $83.9  $7.3  8.7% 
 

  
2. Tax receipts through February 2024 increased by $8.1 million or 17.7% when compared to tax 

receipts through February 2023.  
      

Tax Receipts 2024 YTD* 
(in millions) 

2023 YTD* 
(in millions) 

Change 
(in millions) 

Change 
(in percent)  

Total Tax Receipts $53.9  $45.8  $8.1  17.7% 
 

  
3. The February 2024 Trust Fund ending balance was just under $1.6 billion, an increase of 27.9% 

when compared to the same time last year.  

 
      

UI Trust Fund Balance February 2024 
(in millions) 

February 2023 
(in millions) 

Change 
(in millions) 

Change 
(in percent)  

Trust Fund Balance $1,580.0  $1,235.5  $344.5  27.9% 
 

  
4. Interest earned on the Trust Fund is received quarterly. Interest earned for the first quarter of 2024 

has not yet been paid. It will be received and reflected in the March 2024 financial statements. The 
interest earned in 2023 was $34.8 million compared to $20.4 million in 2022. 

 
     

 
 
 
 
 
 
 
 
 
 

       
*All calendar year-to-date (YTD) numbers are based on the February 29, 2024 Financial Statements. 

 



 
 

FINANCIAL STATEMENTS 
 

For the Month Ended February 29, 2024 
 
 
 

 
 
 
 

Unemployment Insurance Division 
 

Bureau of Tax and Accounting 



CURRENT YEAR PRIOR YEAR
ASSETS

CASH:
U.I. CONTRIBUTION ACCOUNT 277,192.26 (246,220.11)
U.I. BENEFIT ACCOUNTS (315,393.31) (906,805.58)
U.I. TRUST FUND ACCOUNTS  (1) (2) (3) 1,632,924,952.95 1,307,441,915.56
TOTAL CASH 1,632,886,751.90 1,306,288,889.87

ACCOUNTS RECEIVABLE:
BENEFIT OVERPAYMENT RECEIVABLES 187,504,002.78 207,168,916.74
LESS ALLOWANCE FOR DOUBTFUL ACCOUNTS  (4) (61,573,595.92) (58,852,839.56)

NET BENEFIT OVERPAYMENT RECEIVABLES 125,930,406.86 148,316,077.18

TAXABLE EMPLOYER RFB & SOLVENCY RECEIV  (5) (6) 34,877,096.71 30,901,570.49
LESS ALLOWANCE FOR DOUBTFUL ACCOUNTS  (4) (16,367,415.90) (15,376,632.69)

NET TAXABLE EMPLOYER RFB & SOLVENCY RECEIV 18,509,680.81 15,524,937.80

OTHER EMPLOYER RECEIVABLES 24,139,167.68 22,606,576.01
LESS ALLOWANCE FOR DOUBTFUL ACCOUNTS (7,646,753.61) (7,805,493.83)

NET OTHER EMPLOYER RECEIVABLES 16,492,414.07 14,801,082.18

TOTAL ACCOUNTS RECEIVABLE 160,932,501.74 178,642,097.16

TOTAL ASSETS 1,793,819,253.64 1,484,930,987.03

LIABILITIES AND EQUITY

LIABILITIES:
CONTINGENT LIABILITIES  (7) 104,888,537.27 119,445,434.36
OTHER LIABILITIES 38,670,066.54 48,857,662.34
FEDERAL BENEFIT PROGRAMS 1,769,941.54 623,762.83
CHILD SUPPORT HOLDING ACCOUNT 16,931.00 34,352.00
FEDERAL WITHHOLDING TAXES DUE 14,805.00 196,227.00
STATE WITHHOLDING TAXES DUE 2,257,241.31 1,965,100.54
DUE TO OTHER GOVERNMENTS  (8) 924,202.40 476,117.72
TOTAL LIABILITIES 148,541,725.06 171,598,656.79

EQUITY:
RESERVE FUND BALANCE 2,798,822,479.57 2,666,118,019.82
BALANCING ACCOUNT (1,153,544,950.99) (1,352,785,689.58)
TOTAL EQUITY 1,645,277,528.58 1,313,332,330.24

TOTAL LIABILITIES AND EQUITY 1,793,819,253.64 1,484,930,987.03

1.  $284,585 of this balance is for administration purposes and is not available to pay benefits.

2.  $1,295,833 of this balance is the remaining amount set aside for charging of benefits financed by Reimbursable Employers in cases of Identity Theft.

3.  $11,780,525 of this balance is Emergency Unemployment Compensation Relief (EUR) reserved exclusively for funding 50% of the benefits paid for
Reimbursable Employers for UI Weeks 12/20-14/21 and 75% of the benefits paid for reimbursable employers for UI Weeks 15/21-36/21 per 2103 of the
CARES Act, the Continued Assistance Act, and the American Rescue Act.

4.  The allowance for uncollectible benefit overpayments is 33.5%.  The allowance for uncollectible delinquent employer taxes is 43.2%.  This is based on
the historical collectibility of our receivables.  This method of recognizing receivable balances is in accordance with generally accepted accounting principles.

5.  The remaining tax due at the end of the current month for employers utilizing the 1st quarter deferral plan is $0.  Deferrals for the prior year
were $0.

6.  $20,109,900, or 57.7%, of this balance is estimated.

7.  $81,919,184 of this balance is net benefit overpayments which, when collected, will be credited to a reimbursable or federal program.  $22,969,353 of this
balance is net interest, penalties, SAFI, and other fees assessed to employers and penalties and other fees assessed to claimants which, when collected,
will be credited to the state fund.

8.  This balance includes SAFI Payable of $857.  The 02/29/2024 balance of the Unemployment Interest Payment Fund (DWD Fund 214) is $94,853.
Total Life-to-date transfers from DWD Fund 214 to the Unemployment Program Integrity Fund (DWD Fund 298) were $9,501,460.

DEPARTMENT OF WORKFORCE DEVELOPMENT
U.I. TREASURER'S REPORT

BALANCE SHEET
FOR THE MONTH ENDED February 29, 2024

03/12/2024



CURRENT ACTIVITY YTD ACTIVITY PRIOR YTD
BALANCE AT BEGINNING OF MONTH/YEAR:

U.I. TAXABLE ACCOUNTS 3,286,408,802.69 3,290,285,224.79 3,152,504,720.62
BALANCING ACCOUNT (1,602,402,011.87) (1,608,925,132.26) (1,792,807,841.51)
TOTAL BALANCE 1,684,006,790.82 1,681,360,092.53 1,359,696,879.11

INCREASES:

TAX RECEIPTS/RFB PAID 1,169,503.31 39,497,224.74 32,806,399.47
ACCRUED REVENUES 2,839,401.35 690,578.63 1,004,342.14
SOLVENCY PAID 331,059.31 14,358,524.31 13,033,468.21
BENEFIT CONCEALMENT INCOME 272,365.82 398,557.73 321,302.69
FUTA TAX CREDITS 0.00 63.00 0.00
OTHER CHANGES 48,252.43 105,873.77 143,851.14
TOTAL INCREASES 4,660,582.22 55,050,822.18 47,309,363.65

DECREASES:

TAXABLE EMPLOYER DISBURSEMENTS 36,947,826.17 77,416,320.44 69,718,081.81
QUIT NONCHARGE BENEFITS 4,640,916.91 10,087,164.74 9,999,678.41
OTHER DECREASES 66,711.16 60,165.75 9,943,541.97
OTHER NONCHARGE BENEFITS 1,734,390.22 3,569,735.20 4,012,610.33
TOTAL DECREASES 43,389,844.46 91,133,386.13 93,673,912.52

BALANCE AT END OF MONTH/YEAR:

RESERVE FUND BALANCE 2,798,822,479.57 2,798,822,479.57 2,666,118,019.82
BALANCING ACCOUNT (1,153,544,950.99) (1,153,544,950.99) (1,352,785,689.58)
TOTAL BALANCE      (9)  (10)  (11)  (12) 1,645,277,528.58 1,645,277,528.58 1,313,332,330.24

9.  This balance differs from the cash balance related to taxable employers of $1,592,109,468 because of non-cash accrual items.

10.  $284,585 of this balance is set up in the Trust Fund in one subaccount to be used for administration purposes and is not available to pay benefits.

11.  $1,295,833 of this balance is the remaining amount set aside for charging of benefits financed by Reimbursable Employers in cases of Identity Theft.

12.  $11,780,525 of this balance is Emergency Unemployment Compensation Relief (EUR) reserved exclusively for funding 50% of the benefits paid for
Reimbursable Employers for UI Weeks 12/20-14/21 and 75% of the benefits paid for reimbursable employers for UI Weeks 15/21-36/21 per 2103 of the
CARES Act, the Continued Assistance Act, and the American Rescue Act.

DEPARTMENT OF WORKFORCE DEVELOPMENT
U.I. TREASURER'S REPORT
RESERVE FUND ANALYSIS

FOR THE MONTH ENDED February 29, 2024

03/12/2024



DEPARTMENT OF WORKFORCE DEVELOPMENT
U.I. TREASURER'S REPORT

RECEIPTS AND DISBURSEMENTS STATEMENT
FOR THE MONTH ENDED 02/29/2024

RECEIPTS CURRENT ACTIVITY YEAR TO DATE PRIOR YEAR TO DATE
TAX RECEIPTS/RFB $1,169,503.31 $39,497,224.74 $32,806,399.47
SOLVENCY 331,059.31 14,358,524.31 13,033,468.21
ADMINISTRATIVE FEE 2.73 25.47 53.20
ADMINISTRATIVE FEE - PROGRAM INTEGRITY 6,739.04 313,738.82 332,796.10
UNUSED CREDITS (276,947.24) 644,859.66 948,360.94
GOVERNMENTAL UNITS 900,000.27 1,640,043.20 1,647,492.64
NONPROFITS 817,148.59 1,461,152.94 1,406,485.40
INTERSTATE CLAIMS (CWC) 382,756.70 598,243.74 605,021.73
ERROR SUSPENSE (174,594.69) 18,674.83 19,016.68
FEDERAL PROGRAMS RECEIPTS  (1,369,356.20) (1,985,710.30) (4,152,754.22)
OVERPAYMENT COLLECTIONS 4,780,178.24 6,435,856.06 5,109,789.36
BENEFIT CONCEALMENT INCOME 272,365.82 398,557.73 321,302.69
EMPLOYER REFUNDS (556,617.92) (1,872,624.48) (3,212,840.63)
COURT COSTS 75,688.08 129,863.43 102,264.67
INTEREST & PENALTY 337,700.51 627,035.77 459,040.04
CARD PAYMENT SERVICE FEE 2,890.12 8,376.03 5,082.45
BENEFIT CONCEALMENT PENALTY-PROGRAM INTEGRITY 482,290.25 699,439.25 435,171.60
MISCLASSIFIED EMPLOYEE PENALTY-PROG INTEGRITY 248.72 1,873.24 7,300.00
LEVY NONCOMPLIANCE PENALTY-PROGRAM INTEGRITY 0.01 14,440.09 5,410.37
SPECIAL ASSESSMENT FOR INTEREST 777.02 857.02 1,017.40
MISCELLANEOUS 30,331.00 38,099.58 43,102.80
     TOTAL RECEIPTS $7,212,163.67 $63,028,551.13 $49,922,980.90

   
DISBURSEMENTS

CHARGES TO TAXABLE EMPLOYERS $39,926,922.44 $82,562,360.85 $74,720,065.48
NONPROFIT CLAIMANTS 742,414.74 1,585,736.61 1,184,373.62
GOVERNMENTAL CLAIMANTS 770,744.23 1,696,178.93 1,580,682.19
INTERSTATE CLAIMS (CWC) 392,731.72 845,546.53 850,775.94
QUITS 4,640,916.91 10,087,164.74 9,999,678.41
OTHER NON-CHARGE BENEFITS 1,760,560.07 3,467,114.39 4,120,800.65
CLOSED EMPLOYERS 36.12 36.12 1,950.98
FEDERAL PROGRAMS
     FEDERAL EMPLOYEES (UCFE) 92,597.14 229,876.21 310,716.60
     EX-MILITARY (UCX) 22,161.19 55,165.94 52,906.91
     TRADE ALLOWANCE (TRA/TRA-NAFTA) 11,729.00 25,365.00 123,203.00
     WORK-SHARE (STC) (3,033.99) (4,531.12) (1,870,035.63)
     FEDERAL PANDEMIC UC (FPUC) (1,385,639.37) (2,084,230.15) (1,468,094.61)
     LOST WAGES ASSISTANCE $300 ADD-ON (LWA) (54,286.60) (76,452.93) (131,574.60)
     PANDEMIC UNEMPLOYMENT ASSISTANCE (PUA) (223,515.52) (295,872.53) (137,470.61)
     PANDEMIC EMERGENCY UC (PEUC) (307,331.58) (430,625.03) (378,383.04)
     PANDEMIC FIRST WEEK (PFW) (4,305.13) (9,325.52) 72,195.69
     EMER UC RELIEF REIMB EMPL (EUR) (32,003.95) (49,039.27) 33,857.17
     2003 TEMPORARY EMERGENCY UI (TEUC) (348.78) (634.72) (2,506.32)
     FEDERAL ADD'L COMPENSATION $25 ADD-ON (FAC) (14,950.70) (27,031.07) (19,125.37)
     FEDERAL EMERGENCY UI (EUC) (89,929.30) (168,043.15) (163,925.54)
     FEDERAL EXTENDED BENEFITS (EB) (5,333.97) (14,304.19) (11,087.71)
     FEDERAL EMPLOYEES EXTENDED BEN (UCFE EB) 0.00 (550.00) 0.00
     INTERSTATE CLAIMS EXTENDED BENEFITS (CWC EB) (0.18) (0.36) (22.06)
INTEREST & PENALTY 289,335.26 542,564.18 532,745.78
CARD PAYMENT SERVICE FEE TRANSFER 5,485.91 9,202.61 5,122.49
PROGRAM INTEGRITY 540,213.38 725,171.36 748,695.18
SPECIAL ASSESSMENT FOR INTEREST 0.00 6,074.52 4,693.66
COURT COSTS 54,175.35 93,489.51 101,788.77
ADMINISTRATIVE FEE TRANSFER 22.74 36.55 96.95
FEDERAL WITHHOLDING 37,465.00 (33,914.00) (195,912.82)
STATE WITHHOLDING (1,033,428.94) (493,085.14) (498,626.98)
EMERGENCY ADMIN GRANT-EUISAA 2020 EXP 0.00 0.00 9,704,822.76
FEDERAL LOAN REPAYMENTS 0.00 (63.00) 0.00
     TOTAL DISBURSEMENTS $46,133,403.19 $98,243,381.87 $99,272,406.94

  
NET INCREASE(DECREASE) (38,921,239.52) (35,214,830.74) (49,349,426.04)

BALANCE AT BEGINNING OF MONTH/YEAR $1,671,807,991.42 $1,668,101,582.64 $1,355,638,315.91

BALANCE AT END OF MONTH/YEAR $1,632,886,751.90 $1,632,886,751.90 $1,306,288,889.87

 03/12/2024



CURRENT
ACTIVITY

YEAR TO DATE
ACTIVITY

PRIOR YTD
ACTIVITY

BEGINNING U.I. CASH BALANCE $1,631,814,583.63 $1,627,466,340.60 $1,303,839,732.39

INCREASES:
TAX RECEIPTS/RFB PAID 1,169,503.31 39,497,224.74 32,806,399.47
U.I. PAYMENTS CREDITED TO SURPLUS 2,515,225.49 16,279,225.76 13,537,056.70
FUTA TAX CREDITS 0.00 63.00 0.00
TOTAL INCREASE IN CASH 3,684,728.80 55,776,513.50 46,343,456.17

TOTAL CASH AVAILABLE 1,635,499,312.43 1,683,242,854.10 1,350,183,188.56

DECREASES:
TAXABLE EMPLOYER DISBURSEMENTS 36,947,826.17 77,416,320.44 69,718,081.81
BENEFITS CHARGED TO SURPLUS 6,474,022.24 13,766,104.96 14,217,150.78
TOTAL BENEFITS PAID DURING PERIOD 43,421,848.41 91,182,425.40 83,935,232.59

EMERGENCY ADMIN GRANT-EUISAA 2020 EXP 0.00 0.00 9,704,822.76
EMER UC RELIEF REIMB EMPL EXPENDITURES (32,003.95) (49,039.27) 33,857.17

ENDING U.I. CASH BALANCE    (13)  (14)  (15) 1,592,109,467.97 1,592,109,467.97 1,256,509,276.04

13.  $284,585 of this balance was set up in 2015 in the Trust Fund as a Short-Time Compensation (STC) subaccount to be used for Implementation and
Improvement of the STC program and is not available to pay benefits.

14.  $1,295,833 of this balance is the remaining amount set aside for charging of benefits financed by Reimbursable Employers in cases of Identity Theft.

15.  $11,780,525 of this balance is Emergency Unemployment Compensation Relief (EUR) reserved exclusively for funding 50% of the benefits paid for
Reimbursable Employers for UI Weeks 12/20-14/21 and 75% of the benefits paid for reimbursable employers for UI Weeks 15/21-36/21 per 2103 of the
CARES Act, the Continued Assistance Act, and the American Rescue Act.

DEPARTMENT OF WORKFORCE DEVELOPMENT
U.I. TREASURER'S REPORT

CASH ANALYSIS
FOR THE MONTH ENDED February 29, 2024

03/12/2024



CURRENT
ACTIVITY

YEAR TO DATE
ACTIVITY

PRIOR YTD
ACTIVITY

BALANCE AT THE BEGINNING OF THE MONTH/YEAR ($1,202,793,827.80) ($1,209,257,177.64) ($1,399,163,452.19)

INCREASES:
U.I. PAYMENTS CREDITED TO SURPLUS:

SOLVENCY PAID 331,059.31 14,358,524.31 13,033,468.21
OTHER INCREASES 2,184,166.18 1,920,701.45 503,588.49
U.I. PAYMENTS CREDITED TO SURPLUS SUBTOTAL 2,515,225.49 16,279,225.76 13,537,056.70

TRANSFERS BETWEEN SURPLUS ACCTS 7,609.00 (18,057.03) (26,517.58)
FUTA TAX CREDITS 0.00 63.00 0.00
TOTAL INCREASES 2,522,834.49 16,261,231.73 13,510,539.12

DECREASES:
BENEFITS CHARGED TO SURPLUS:

QUITS 4,640,916.91 10,087,164.74 9,999,678.41
OTHER NON-CHARGE BENEFITS 1,833,105.33 3,678,940.22 4,217,472.37
BENEFITS CHARGED TO SURPLUS SUBTOTAL 6,474,022.24 13,766,104.96 14,217,150.78

EMERGENCY ADMIN GRANT-EUISAA 2020 EXP 0.00 0.00 9,704,822.76
EMER UC RELIEF REIMB EMPL EXPENDITURES (32,003.95) (49,039.27) 33,857.17

BALANCE AT THE END OF THE MONTH/YEAR (1,206,713,011.60) (1,206,713,011.60) (1,409,608,743.78)

BUREAU OF TAX AND ACCOUNTING
U.I. TREASURER'S REPORT

BALANCING ACCT SUMMARY
FOR THE MONTH ENDED February 29, 2024

03/12/2024
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STATE OF WISCONSIN

The Honorable Tony Evers 
Office of the Governor
115 East, State Capitol Building 
Madison, WI 53702

Wisconsin State Legislators 
State Capitol Building 
Madison, WI 53702

Dear Gov. Evers and Members of the Legislature:

The Department of Workforce Development (DWD) is pleased to present the 2024 report on acƟviƟes of Wisconsin's 
Unemployment Insurance Advisory Council. 

Wisconsin's thriving economy rests on a long tradiƟon of collaboraƟon among employers, employees, educators, 
government enƟƟes, and community stakeholders. This collaboraƟve spirit has contributed to recent historic economic 
successes such as a record-low monthly unemployment rate of 2.4% last year and an all-Ɵme high of 3,026,500 total 
nonfarm jobs in December 2023. Meanwhile, Gov. Tony Evers' groundbreaking efforts to remove employment barriers 
and address a worker quanƟty challenge that has been decades in the making are advancing Wisconsin's workforce and 
ensuring a robust talent pipeline for employers in need of workers.

Wisconsin's tradiƟon of collaboraƟon also is reflected in the Legislature's creaƟon of the Unemployment Insurance 
Advisory Council almost a century ago. The council advises the Legislature and DWD on maƩers concerning Wisconsin's 
Unemployment Insurance (UI) program, and it recommends changes to improve the state's UI laws. RecommendaƟons 
of the council represent the interests of employers and workers. 

The council and the DWD look forward to conƟnuing the collaboraƟve spirit that has guided council acƟviƟes for decades 
to further support and strengthen Wisconsin's UI program.

Sincerely,

Secretary-designee, Amy Pechacek
Department of Workforce Development

January 31, 2024
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EXECUTIVE SUMMARY
The Unemployment Insurance Advisory Council has worked to ensure interests of employers and 
employees are represented in Wisconsin's UI laws for close to a century. These laws have been 
foundaƟonal to the success of Wisconsin's UI program in supporƟng an economy that works for 
everyone, including those who are out of work through no fault of their own, and employers who 
financially support the program. 

The 2024 Unemployment Insurance Advisory Council AcƟviƟes Report summarizes council acƟviƟes 
during a Ɵme of unprecedented transformaƟon in the UI program and record-breaking performance 
of Wisconsin's labor market economy. In calendar year 2023, Wisconsin's monthly unemployment rate 
reached an all-Ɵme low of 2.4% and the state saw an all-Ɵme high of 3,026,500 total nonfarm jobs in 
December. The state's labor force parƟcipaƟon rate remained above the naƟonal average, and iniƟal 
and weekly unemployment claims reached seasonal historic lows. Meanwhile, Gov. Tony Evers'
groundbreaking efforts to remove employment barriers and address a worker quanƟty challenge 
decades in the making helped thousands of workers and supported a robust talent pipeline for 
employers in need of workers.

During this Ɵme, Wisconsin conƟnued its unprecedented, mulƟ-year effort to modernize and strengthen 
its UI system, building on efforts launched in the wake of the COVID-19 pandemic using American Rescue 
Plan Act funds and other federal funds. Among the largest of modernizaƟon efforts is the replacement of 
a 1970s-era COBOL-based mainframe with a modern, secure, and agile system to process UI claims. 
AddiƟonal projects supported by federal funds have addressed equity and access to benefits, increased 
accuracy and security, introduced efficiencies, and improved customer service. More recently, DWD 
announced upcoming upgrades to the UI employer portal. In addiƟon, federal funds allowed Wisconsin 
to build upon the state's program integrity and fraud prevenƟon and detecƟon efforts. 

The significant progress Wisconsin has made to improve and modernize its UI program is grounded 
in a proud legacy that dates to 1932, when Wisconsin enacted the naƟon's first unemployment 
compensaƟon law. The acƟviƟes in this report conƟnue this progress and reaffirm the criƟcal role that 
the council plays in the success of Wisconsin's UI program.
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INTRODUCTION
This report summarizes the deliberaƟons of 
the Unemployment Insurance Advisory Council 
and outlines the posiƟon of the council 
concerning each proposed change to UI laws. 
This report is prepared by the DWD Secretary 
and provided to the Governor and Legislature 
as required by Wis. Stat. § 16.48(3). As this law 
was amended last session to change the 
reporƟng period for this report, the report 
covers relevant acƟviƟes since 2022.



ABOUT THE UNEMPLOYMENT 
INSURANCE ADVISORY COUNCIL
The Legislature created the council in 1932 to advise DWD and the Legislature on policy maƩers 
concerning the development and administraƟon of UI law. For over 90 years, the council has acted as 
a catalyst for labor and management members to work together to ensure stability in the UI system 
and collaborate on posiƟve changes to enhance the UI program. 

The council's main responsibiliƟes are:П

Advise the department in its administraƟon of UI law; 

Report its views on pending legislaƟon affecƟng the UI program to legislaƟve commiƩees; and

Submit its recommended changes to Wisconsin's UI law to the Legislature. 

The council examines potenƟal UI law changes on an ongoing basis, providing a balanced forum 
where the interests of both employees and employers are considered. The council's final negoƟated 
recommendaƟons to change UI law are presented to the Legislature as an "agreed bill" for the 
Legislature's consideraƟon.

The Legislature has tradiƟonally recognized the value of the council process in bringing together the 
two groups most affected by the UI program: employees and employers. The Legislature's support 
of the council process has helped to ensure Wisconsin's UI law conƟnues to conform to federal 
requirements, allowing Wisconsin to receive the federal funding necessary to administer the UI 
program and for employers to receive federal tax credits.

The council regularly communicates with the Legislature about specific issues that impact the UI 
program. Members of the Legislature are encouraged to aƩend council meeƟngs and present their 
proposed changes to UI law to the council before introducƟon.

2

1 The council responsibiliƟes are specified in Wis. Stat. § 108.14(5)(a).
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COUNCIL MEMBERSHIP
The DWD Secretary appoints council members to serve six-year terms. The council is composed of five 
management members represenƟng the interests of employers, and five labor members represenƟng 
the interests of employees. The management and labor members come from various backgrounds to 
portray the different sectors of Wisconsin's economy. State law requires one management member to 
be an owner of a small business or represent an associaƟon primarily composed of small businesses. In 
addiƟon to these 10 voƟng members, a permanent classified employee of the department serves as the 
nonvoƟng chair of the council.Р

Employer Representatives (Management Members)

David Bohl – General Counsel, J.H. Findorff & Son Inc.: Term expires Sept. 14, 2027.

Michael Gotzler – Shareholder, LiƩler Mendelson and Director, Wisconsin AssociaƟon of Staffing 
Services: Term expires June 30, 2029. 

ScoƩ M. Manley – ExecuƟve Vice President of Government RelaƟons, Wisconsin Manufacturers & 
Commerce: Term expires Aug. 31, 2027.

Susan G. Quam (Small Business RepresentaƟve) – ExecuƟve Vice President, Wisconsin Restaurant 
AssociaƟon: Term expires June 30, 2029. 

Kathy Thornton-Bias – President and CEO, Boys & Girls Clubs of Greater Milwaukee: Term expires 
April 30, 2027.

Employee Representatives (Labor Members) 

Di Ann Fechter – Business RepresentaƟve, InternaƟonal AssociaƟon of Machinists and Aerospace 
Workers District Lodge 10: Term expires Nov. 13, 2024.

Sally Feistel – Sub District Director, United Steelworkers District 7: Term expires May 31, 2026. 

Corey Gall – President, Wisconsin Pipe Trades AssociaƟon: Term expires Aug. 31, 2027.

Shane Griesbach – Business RepresentaƟve, InternaƟonal Union of OperaƟng Engineers Local 139: 
Term expires June 30, 2029.

Christopher Harris – ExecuƟve Board Member, United Steelworkers Local 7-209: Term expires 
Aug. 31, 2027.

Chair (non-voting) 

Janell Knutson – Director, Bureau of Legal Affairs, UI Division, State of Wisconsin Department of 
Workforce Development. 

Wis. Stat. § 15.227(3)
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COUNCIL PROCEDURES
Business MeeƟngs
During the biennial term, council members negoƟate proposed changes to Wisconsin's UI law and  
review administraƟve rules draŌed by the department, and evaluate unemployment-related legislaƟon 
proposed by lawmakers. The council typically meets monthly to allow labor and management the 
opportunity to exchange ideas and opinions so the interests of employers and employees are 
represented and considered. Council meeƟngs are open to the public, and noƟce is provided under 
Wisconsin's open meeƟngs law. In addiƟon to the public part of council meeƟngs, management and 
labor members can convene in separate, closed caucus sessions to discuss potenƟal law changes.С

The chair leads council meeƟngs and, generally, presents departmental proposals to change UI law to 
the council for review. Departmental proposals generally include an analysis and raƟonale of each 
suggested law change with a descripƟon of such change; the history and background of current law; 
potenƟal federal conformity issues; the policy and fiscal effects; and the administraƟve feasibility and 
effect of the proposal. Council members deliberate department proposals, their own proposals, and 
any unemployment-related bills pending in the Legislature. A vote of seven of 10 voƟng council 
members is needed for the council to act on any maƩer.Т

Public Hearing
The proposals for inclusion in the agreed bill are developed based on input from various sources 
including employer representaƟves, employee representaƟves, legislators, the department, and 
the public. Each biennium, the council holds a statewide hearing for the public to suggest possible 
changes to the UI program.  

Before the public hearing, the council invites wriƩen comments on potenƟal UI law changes. The 
public can send suggesƟons to the department by leƩer or email to a dedicated account. The 
department compiles all comments submiƩed directly or at the public hearing to present to the 
council. The council considers the public comments as they develop potenƟal reform ideas for the 
upcoming agreed bill. The council held a public hearing in November 2022 and factored the input 
received from the public into the UI law changes included in the most recent agreed bill. 

3 Closed caucus sessions are permissible under Wis. Stat. § 19.85(1)(ee).
4 Wis. Stat. § 108.14(5)(ag)



LAW CHANGES ENACTED DURING 
THE REPORTING PERIOD
As in the previous legislaƟve session, the agreed bill was bifurcated into two bills: one bill 
encompassed the appropriaƟons items that needed to be referred to the Joint CommiƩee on Finance; 
the other bill included the policy items. The two bills were introduced in the Legislature in early 2022.  
While a public hearing was held in the Senate on SB 899, no acƟon was taken on the appropriaƟons 
bill in the Assembly. The policy bill (AB 910 / SB 897) was enacted on April 8, 2022, as 2021 Wis. Act 231. 
Following are summaries of significant provisions in 2021 Wis. Act 231:

Benefits Changes 
Effect of a Criminal ConvicƟon 
AdministraƟve determinaƟons are typically issued before the department refers maƩers for criminal 
prosecuƟon. But criminal prosecuƟons may result in court-ordered resƟtuƟon in instances where the 
department has not yet issued an administraƟve determinaƟon that a debt is owed. Act 231 provides 
that final criminal convicƟon judgments are binding on criminal defendants for the purposes of related 
departmental determinaƟons.

Departmental Error
Under prior law, the department waived the recovery of benefits that were erroneously paid if the 
overpayment was the result of departmental error, such as a computaƟon error, misapplicaƟon or 
misinterpretaƟon of law, or mistake of evidenƟary fact. However, an amendment, modificaƟon, or 
reversal of a departmental determinaƟon by an appeal tribunal, the Labor and Industry Review 
Commission (LIRC), or a court is not departmental error for the purposes of waiving the overpayment. 
LIRC had waived some overpayments if it found an appeal tribunal allowed benefits in error, even if the 
appeal tribunal followed a LIRC or court decision that was later overturned. LIRC considered appeal 
tribunals part of the department since administraƟve law judges are department employees. Act 231 
amends the law to provide an error made by an appeal tribunal is not departmental error.

Camp Counselor Exclusion
Federal unemployment law excludes the services of camp counselors from the definiƟon of 
"employment" if specific criteria are met. Act 231 adds a corresponding exclusion to state law 
for private for-profit employers of camp counselors.

Tax Changes
Reimbursable Employer Debt Assessment Charging
When employers subject to reimbursement unemployment insurance financing ("self-insured") are 
charged for UI benefits resulƟng from idenƟty theŌ, the department restores those charges to the 
employers' accounts from the UI balancing account. The 2015 – 2016 UIAC agreed bill (2015 Wis. Act 334) 
required the department to set aside $2 million in the UI balancing account, plus interest, to restore 
idenƟty theŌ charges to reimbursable employers' accounts. Nonprofit reimbursable employers may also 
need to pay an annual reimbursable employer debt assessment (REDA) payment for uncollecƟble benefit 
reimbursements owed to the department from other reimbursable employers who are no longer in 
business. Act 231 requires a limited amount of the reimbursable employer idenƟty theŌ funds 
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set aside in the UI balancing account be made available to recover uncollecƟble reimbursements 
instead of assessing the REDA (or to reduce the amount of the REDA). This law change provides that the 
idenƟty theŌ fraud funds may be used to pay the REDA only if the use of those funds would not cause 
the balance of the set aside funds to drop below $1.75 million.

Fiscal Agent ElecƟon of Employer Status
Individuals who receive long-term health support services in their home through government-funded 
care programs are considered employers under Wisconsin's unemployment insurance law. These 
employers receive financial services from fiscal agents who directly receive and disperse funds from 
government programs. The fiscal agent must report employees who provide services for the employer 
to the department and pay UI taxes on behalf of the employer. Under current law, if the worker is a 
certain class of family member of the person receiving care, the worker is ineligible for UI benefits 
when the employment relaƟonship ends. Act 231 permits private fiscal agents, not government units, 
to choose to be the employer of workers who provide care services under chapters 46, 47 and 51. 

Work Share Amendments
2019 Wis. Act 185 and 2021 Wis. Act 4 temporarily provided more flexibility for work share plans such 
as: reducing the number of employees needed for a work share plan from 20 to two and increasing the 
highest amount an employee's hours can be reduced from 50% to 60%, which is the most allowed 
under federal law. Act 231 makes these changes permanent and permits a plan to extend up to 12 
months in a five-year period. 

AdministraƟve Changes
Act 231 changes the deadlines for the department to submit certain statutorily required reports to the 
Legislature to improve the usefulness of the reports to the Legislature, the Governor, and the council. 
The deadline for the UI Financial Outlook Report was changed from April 15 of each odd-numbered 
year to May 31 of each even-numbered year. The deadline for the report summarizing the 
deliberaƟons of the Unemployment Insurance Advisory Council was changed from May 15 of each 
odd-numbered year to January 31 of each even-numbered year.

ProhibiƟng DOR CollecƟon of UI Debts
Prior law required state agencies and the Wisconsin Department of Revenue (DOR) to enter into an 
agreement for DOR to collect debts owed to agencies under certain condiƟons. Act 231 prohibits DOR 
from collecƟng debts on behalf of the UI division.  

AdministraƟve Rule Changes
In addiƟon to the statutory changes in 
Act 231, the council acted on the 
department's draŌ administraƟve rule 
converƟng from SIC to NAICS codes for 
use in determining employer tax rates, 
along with other minor and technical 
changes. The draŌ rule was approved by 
the council at the January 2022 meeƟng 
and final rule became effecƟve 
July 1, 2022.
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2022 Financial Outlook Report RecommendaƟons
The 2022 Financial Outlook Report projected the UI Trust Fund balance at the end of 2023 to be $1.42 
billion. In the 2022 Financial Outlook Report, the DWD Secretary recommended the council review and 
advance legislaƟve measures that strengthen UI Trust Fund solvency while supporƟng the integrity of 
the UI system.

The Secretary urged the council to pursue a balanced approach to rebuilding the UI Trust Fund that 
acknowledges the imperaƟve of delivering on UI's promise to fairly distribute benefits, as well as 
decrease and prevent, the economic burdens resulƟng from unemployment.

NoƟng that the UI Trust Fund will need to grow again to avoid borrowing in a future recession, the 
Secretary encouraged the council to review the UI financing system, including the rate schedules, to 
determine if any adjustments should be made to ensure adequate funding for a solvent UI Trust Fund 
that will be able to pay benefits in Ɵmes of economic downturn without the financial burden on 
employers of borrowing. When reviewing UI Trust Fund financing, the Secretary encouraged the council 
to also consider benefit rates and eligibility policies that are sufficient to provide workers the financial 
assistance necessary to withstand temporary periods of unemployment.

The council reviewed the Financial Outlook Report and considered the Secretary's recommendaƟons.  
No adjustments to the UI financing system, including the rate schedules, were included in the agreed bill. 

However, the actual UI Trust Fund balance as of Dec. 31, 2023, was $1.6 billion. During 2023, revenue 
was higher than projected and benefit payments were lower than projected. 

The next Financial Outlook Report is due to the Governor, Legislature, and council in May 2024 and will 
have updated UI Trust Fund balance projecƟons along with department recommendaƟons.

2023 Agreed Bill DeliberaƟons
The council members considered the comments gathered at the public hearing in November 2022, 
the departmental proposals, and their own proposals in the development of the agreed bill.  At the 
Jan. 4, 2024 meeƟng, the council agreed to the following statutory changes in the pending 
agreed bill:

AppropriaƟon Provisions 

Various changes to the unemployment insurance law and making an appropria on (UIAC 
"Appropria ons" Bill) 

This proposed provision would create an administraƟve fund for receiving the employer interest and 
penalƟes collected under Wis. Stat. § 108.221(1) and any amounts the UI division collects that are not 
designated for another fund. Like other funds related to the UI program, the amounts in the newly 
created administraƟve fund would be designated as "nonlapsible." With the creaƟon of the 
administraƟve fund, the department will be able to provide consistent treatment for the amounts 
collected and ensure amounts paid by employers remain within the UI program.
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Benefit Provision

Imposter Penalty 

The council proposes imposing a new imposter penalty of $5,000. This penalty would be assessed 
against known imposters who make false statements with the intent to receive UI benefits in the name 
of another person. Specifically, this penalty relates to a fraudulent iniƟal claim where the imposter 
aƩempts to receive benefits but does not actually receive any benefits.  

Tax and Benefit Provision

Electronic Communica on and Filing

The council proposes statutory changes to expand requirements for electronic filing, electronic 
communicaƟon, and electronic payments. Currently, employers with at least 25 employees must use 
electronic tax filing and make electronic payments. This proposal makes such provisions mandatory 
for all employers, unless the employer shows good cause for being unable to use electronic methods. 
Also, this proposal mandates electronic communicaƟon for claimants and employers, unless the 
claimant or employer has good cause for being unable to use electronic methods. Finally, the proposal 
provides that the department may use electronic records and electronic signatures. The provision related 
to electronic communicaƟon will become effecƟve when the department has the technological capability 
to fully implement it.

LAW CHANGES RELATED TO UI NOT 
CONTAINED IN THE AGREED BILL
No other UI program-related bills were enacted during the reporƟng period.

OTHER DELIBERATIONS OF THE 
COUNCIL  
2015 Wis. Act 334 created a new program integrity assessment of 0.01% and reduced employer taxes by 
the same amount, resulƟng in no tax increase for Wisconsin employers. The proceeds of this assessment 
are deposited into the UI Program Integrity Fund and used by the department for program integrity 
acƟviƟes. 
In July 2022, the council approved the DWD Secretary's request to implement the 0.01% program integrity 
assessment for 2023 and did so again in August 2023 for 2024. The proceeds from this assessment allow 
the department to conƟnue anƟ-fraud and other program integrity efforts without raising taxes. The 
council recognizes the value of the assessment as it relates to the department's program integrity efforts, 
and has unanimously approved this request every year since the assessment was created.
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ISSUES PENDING WITH THE 
COUNCIL
Rulemaking Proposal
Unemployment Insurance Appeal Hearings
UI appeal hearings are currently held by telephone, and processes are governed by departmental rules.  
The council is considering rule changes related to the following items:

Hearing noƟces; 

In-person, telephone, and videoconference hearing procedures; 

Hearing records; 

Requests for reasonable accommodaƟons for hearings;

Requests for in-person hearings;

Postponement of a benefit hearing when hearing exhibits are not Ɵmely sent to a party; and

Release of UI records to a person who is not a party or a party's representaƟve.
The proposed scope statement for UI hearings - DWD 140 is pending review and approval with the 
council.

CONCLUSION
Since its incepƟon, the council process has fostered collaboraƟon among those most invested in the UI 
program and developed reforms that maintain the integrity of the UI program and the solvency of the 
UI Trust Fund. This collaboraƟon has ensured that UI benefits remain available to workers who lose 
their job through no fault of their own. 
The council looks forward to conƟnuing its posiƟve working relaƟonships with the Legislature and the 
Governor.
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2024
FRAUD REPORT

TO THE UNEMPLOYMENT INSURANCE
ADVISORY COUNCIL

WISCONSIN DEPARTMENT OF 
WORKFORCE DEVELOPMENT

UNEMPLOYMENT INSURANCE

This report is presented to the Wisconsin Unemployment Insurance Advisory Council pursuant to Wis. Stat. § 108.14(19). The 
report contains information relating to the detection and prosecution of unemployment insurance fraud in the preceding year.

Integrity Customer Service Accountability



March 15, 2024 

Dear Members of the Unemployment Insurance Advisory Council:

On behalf of the Department of Workforce Development (DWD), Unemployment Insurance Division Administrator 
Jim Chiolino and I are pleased to present the 2024 Unemployment Insurance (UI) Fraud Report, which outlines the division's 
acƟviƟes related to educaƟon, prevenƟon, detecƟon, collecƟon of overpayments, and prosecuƟon of UI fraud in 2023.

In 2023, average iniƟal unemployment claims and average weekly claims dropped to historic lows. Wisconsin's economy set 
numerous records, with a record low unemployment rate of 2.6% reached in February and March 2023, and a record high 
number of 3,021,800 nonfarm jobs in December. December's labor force parƟcipaƟon rate reached 65.9%, which is 3.4% 
higher than the naƟonal rate.  

In recent years, UI fraud issues have gained naƟonal aƩenƟon as states, including Wisconsin, administered federal pandemic 
programs to support Americans in desperate need of immediate economic relief. The steps DWD took to counteract the risk of 
fraud inherent in processing the volume of payments made under new federal pandemic programs laid the groundwork for the 
increasingly sophisƟcated methods and technologies the department is deploying to secure the integrity of the UI program today. 
The numbers bear this out. In 2023, of the $337.6 million UI payments, only 0.46% are known fraud overpayments. In 2022, of 
the $344.5 million UI payments, only 0.72% are known fraud overpayments. In 2021, of the $2.5 billion UI payments, only 1.1% 
are known fraud overpayments. In 2020, of the $4.8 billion UI payments, only 0.77% are known fraud overpayments. Meanwhile, 
DWD went from hundreds of thousands of backlogged UI claims during the height of the pandemic to adjudicaƟng over 90% of 
claims issues within 21 days in 2023, significantly above the 80% required by the U.S. Department of Labor (US DOL).  

Wisconsin is leading other states in other areas as well. In 2023, US DOL highlighted two DWD overpayment prevenƟon strategies 
as “promising pracƟces” for other states to consider adopƟng. In addiƟon, Wisconsin outperformed nine of 10 Midwest states in 
the US DOL region – including all neighboring states – in total overpayment recoveries during 2023. This underscores Wisconsin's 
deep commitment to UI program integrity.

Building on the department's mulƟfaceted, modern approach to detecƟng and prevenƟng fraud, DWD parƟcipates in the 
NaƟonal AssociaƟon of State Workforce Agencies' Integrity Data Hub, which provides states with crossmatching verificaƟon 
opƟons for idenƟfying potenƟal unemployment fraud and improper payments. These modernized tools added to DWD's 
exisƟng fraud prevenƟon and detecƟon technology. In addiƟon, DWD's work to update the iniƟal claim process is showing 
promising results to help prevent possible errors and improper payments.

DWD takes integrity and accountability of the UI system very seriously and strives to deliver excellent customer service. The low 
percentage of fraud overpayments highlighted in this report illustrates the ongoing commitment of Gov. Tony Evers and DWD 
leadership to combaƫng UI fraud through prevenƟon as well as detecƟon and recovery. Meanwhile, the department remains 
steadfast in its commitment to ensuring that workers receive the benefits they are due in a Ɵmely way and employers are 
assessed the proper tax rate.

DWD would like to thank the Unemployment Insurance Advisory Council for supporƟng the division in its efforts to prevent and 
detect fraud and impose penalƟes to deter fraud. PenalƟes serve as a deterrent against claimants and organized fraudsters 
commiƫng imposter/idenƟty fraud. DWD looks forward to conƟnuing work on the shared goal of reducing UI fraud to maintain 
integrity within the UI system for Wisconsin workers and employers.

Sincerely,

Amy Pechacek, Secretary-designee  Jim Chiolino, Administrator
Department of Workforce Development Unemployment Insurance Division 



STATE OF WISCONSIN

CONTENTS

1

2

3

6

7

10

11

12
13

14

14

15

INTRODUCTION
What is Fraud?
Fraud Penal es

EDUCATION

DETECTION TOOLS & PREVENTION METHODS
Dedicated UI Inves gators
Wage Verifica on
Crossmatches
Behavioral Insight Updates to Claims Process
Other Detec on and Preven on Approaches

WORKER CLASSIFICATION 
Overview
Dedicated UI Inves gators

FRAUD OVERPAYMENTS
Fraud Overpayments Detected In 2023 – State and Federal Programs
Fraud Overpayments as a Percentage of Total UI Payments
Fraud Overpayment Detec on Amounts and Decisions by Source for 2020-2023
Benefit Amount Reduc on and Penalty Assessment 2020-2023

NON-FRAUD OVERPAYMENTS
Non-Fraud Overpayment Detec on Amounts and Decisions by Source for 2020-2023

WORK SEARCH

COMPLIANCE TOOLS

CRIMINAL PROSECUTION FOR UI FRAUD

COMMITMENT TO FRAUD PREVENTION
Iden ty Fraud Detec on, Consolida on, and Visualiza on

CONCLUSION

NOTES



1

INTRODUCTION
What is Fraud?
Unemployment Insurance (UI) fraud occurs when someone knowingly provides false informaƟon or withholds facts to change a UI 
outcome. The department has implemented proacƟve measures to detect and prevent fraud.

Claimant Fraud
Claimants commit fraud by providing false informaƟon to the department when filing an unemployment benefit claim with the 
intent to obtain benefits. Examples of claimant fraud include a claimant returning to work but conƟnuing to claim UI benefits, 
working part-Ɵme but not reporƟng those wages to the department on their weekly claim cerƟficaƟon, or falsifying work 
search documents. 

Employer Fraud
Employers commit fraud when they provide false informaƟon to the department with the intent to obtain a lower tax raƟng, 
intenƟonally misclassify an employee as an independent contractor to avoid paying UI tax, or when they help a claimant submit a 
false benefit claim (aiding and abeƫng). For example, employers commit tax fraud when they misclassify a worker to avoid paying 
UI tax for the work performed, or perform "State Unemployment Tax Act dumping" where an employer manipulates business 
transfers to obtain arƟficially low UI tax rates or a new business acquires an exisƟng business for the primary purpose of obtaining 
a tax rate lower than the standard new employer rate. Employers commit benefit fraud when they bank hours a claimant has 
worked or conceal or report false informaƟon about a worker's claim to allow a claimant to fraudulently receive benefits. 

Criminal Fraud
The rapid deployment of the federal COVID-19 pandemic programs served as a catalyst for an increase in organized crime schemes to 
aƩempt to defraud UI programs. States across the country saw unprecedented, organized efforts from internaƟonal and domesƟc 
criminal groups to defraud UI systems. These efforts were due to the addiƟonal benefits paid by pandemic UI programs and new 
pandemic UI benefits for individuals not otherwise eligible. Fraud schemes included idenƟty theŌ, fraudulent websites imitaƟng 
unemployment websites, and ficƟƟous employer schemes. 

IdenƟty fraud occurs when an individual's idenƟty is stolen, and an imposter fraudulently applies for UI benefits on the vicƟm's behalf. 

Fraud Penalties
Claimants who concealП  informaƟon on their benefit claims are ineligible for future unemployment benefits. The amount of future 
benefits withheld (also known as a "benefit amount reducƟon") is two, four or eight Ɵmes the weekly benefit rate, depending on 
whether the claimant has had one or more prior fraud determinaƟons, for each act of concealment. Benefit amount reducƟons 
remain in effect for six years or unƟl saƟsfied, whichever occurs first. 

In addiƟon, claimants must repay the benefits that they fraudulently obtained, and are assessed a penalty of 40% of the 
overpayment amount, which must be paid out-of-pocket. 

Employers who engage in State Unemployment Tax Act dumping will be assigned the highest contribuƟon rate for the year the 
violaƟon or aƩempted violaƟon occurs and the three succeeding years.Р

ConstrucƟon, painƟng, and drywall employers who misclassify employees may be subject to administraƟve and criminal penalƟes.С  
AdministraƟve penalƟes may be assessed by the department in the amount of $500 for each employee misclassified up to $7,500 
per incident.Т Moreover, if an employer has been previously assessed an administraƟve penalty, the department may refer cases to 
the district aƩorneys or the Wisconsin Department of JusƟce (DOJ) for prosecuƟon and the employer may be fined $1,000 to 
$25,000 for each violaƟon.

Employers can be assessed administraƟve penalƟes ranging from $500 to $1,500 in cases where they aid and abet a claimant in 
commiƫng an act of concealment or misrepresentaƟon.У In addiƟon, improperly paid benefits remain charged to the employer 
found to have aided and abeƩed, even if the improperly paid benefits are recovered. 

Any individual who makes false statements or representaƟons to obtain benefits for any other person must pay addiƟonal 
administraƟve assessments equal to but not more than a penalty of 100% of the benefit overpayments a claimant received due 
to such fraud.Ф

Individuals may also face criminal penalƟes (such as fines ranging from $100 to $500 and/or imprisonment up to 90 days) for false 
statements or representaƟons made to the department or by refusing or not keeping any records or reports in relaƟon to any 
report or informaƟon required by the department.Х
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EDUCATION
The department has taken a proacƟve approach to fraud prevenƟon by educaƟng employers and claimants on the consequences 
of commiƫng fraud and providing mulƟple ways to report fraud. Claimants are informed of these consequences through the 
claimant handbook, mailed noƟces, informaƟonal posƟngs on the department's website, prompts when filing claims online 
through the claimant portal, and in interacƟons with UI staff. Employers are alerted to the consequences through the employer 
handbook, in presentaƟons to industry stakeholders, and informaƟonal posƟngs on the department's website. With these 
educaƟon efforts, the department hopes to reduce the instances of fraud in the UI system. 

During the past year, efforts to combat worker misclassificaƟon also took center stage. In October 2023, the department launched a 
campaign in mulƟple languages on worker misclassificaƟon that included markeƟng and collateral materials, a new webpage, digital 
displays, and social media ads to build awareness of and help combat worker misclassificaƟon. Among the campaign highlights:

The new worker misclassificaƟon website, dwd.wi.gov/misclassificaƟon, drew more than 6,100 views and more than 4,900 
unique visitors through the end of December 2023.
More than 50% of the website traffic came from Spanish language ads.
More than 50% of the website traffic came from the Milwaukee area.
More than 400,000 social media impressions resulted from top performing Spanish language ads.

Other efforts to increase educaƟon and access to informaƟon about fraud include: 
NoƟces regarding fraud and potenƟal consequences included on the online claimant portal; 
Claimant and Employer Handbooks available online containing wriƩen noƟce regarding fraud and potenƟal consequences; 
Claimant and Employer web pages such as "Unemployment Fraud Frequently Asked QuesƟons," "Top 10 Things You Should Know 
About the Unemployment Insurance System When Filing Your Claim," and "Avoid Unemployment Scams";
Online toolkit for nonprofits and community partners who help people overcome barriers and access services; 
Labor Law Training presentaƟons on detecƟon, prevenƟon, and impact of fraud;
Employer newsleƩer mailed with annual rate noƟces (also available online);
Rapid Response sessions for employees being laid off from their jobs;
Personal interacƟons between department staff and customers;
Text printed on all UI checks informs claimants that security features will detect any aƩempt to alter the check amount or payee; 
Discussions with employers about the importance of verifying employee idenƟty and UI payment reports; 
LeƩers advising employers they cannot discourage employees from filing for UI; 
LeƩers advising claimants of proper wage reporƟng requirements when ongoing underreporƟng of wages occurs; 
Making claims processes and documents easier to understand through plain language iniƟaƟves, simplifying forms and noƟces, 
and updaƟng work search tracking; and
Improving access to reporƟng fraud through mulƟple fraud reporƟng tools including an online reporƟng form, separate fraud 
telephone hotline, and mailing address for fraud reports.Ц

Unemployment Insurance Guides

Claimant Handbook
hƩps://dwd.wisconsin.gov/uiben/handbook/

Employer Handbook
hƩps://dwd.wisconsin.gov/ui201/EDUCATION

FOR FRAUD PREVENTION

https://dwd.wisconsin.gov/misclassification/
https://dwd.wisconsin.gov/uiben/handbook/
https://dwd.wisconsin.gov/ui201/
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DETECTION TOOLS & PREVENTION METHODS
The department uses many tools, in addiƟon to claimant and employer educaƟon, to try to prevent fraud from happening and 
to detect fraud when it does happen. DetecƟon tools and prevenƟon methods implemented by the department also assist in 
idenƟfying non-fraud overpayments. The department uses its talented staff, communicates with employers, performs various 
interagency crossmatches, embraces recommended prevenƟon tacƟcs, and employs several other methods to detect and 
prevent overpayments. The following provides addiƟonal details on these approaches. 

Dedicated UI Investigators
The division's vigilant UI staff are among the department's best tools for fraud detecƟon. The division has experienced 
invesƟgators who handle the most complex and organized efforts to defraud the UI system. Benefit fraud invesƟgators train 
other UI staff on methods for discovering and reporƟng fraud.

Wage Verification
For each week a claimant reports weekly wages, or the first week a claimant reports no wages, UI sends wage verificaƟon noƟces 
to their employer(s). These noƟces allow employers to report wages or other eligibility issues in a prompt manner. Employers can 
send these reports by mail, fax, or online through the UI State InformaƟon Data Exchange System (SIDES), a convenient electronic 
resource developed in collaboraƟon with US DOL.

Crossmatches
The department conducts the following crossmatches to other governmental records as a tool in detecƟng UI fraud:

Quarterly Wage Crossmatch: Compares an individual's benefit payment records with quarterly wage records submiƩed by 
Wisconsin employers. This match helps verify wages are properly reported on unemployment claims.
Interstate Wage Record Crossmatch: Compares an individual's benefit payment records with quarterly wage records 
submiƩed by out-of-state employers. This match helps verify wages are properly reported on unemployment claims.
Wisconsin and NaƟonal New Hire Crossmatch: Employers must report basic informaƟon about newly hired or rehired 
employees and those who have returned to work aŌer a separaƟon from employment. Division staff crossmatch UI payment 
records with this new hire informaƟon, both within the state and naƟonally. In addiƟon, division staff conduct a crossmatch 
with quarterly federal wage data from the NaƟonal Directory of New Hires for claimants who are former federal government 
employees.
Inmate Crossmatch: Incarcerated individuals may be ineligible for UI benefits. This tool consists of two crossmatch programs. 
One program compares benefit payment records to incarceraƟon records for all Wisconsin county jails and prisons. The 
second program compares benefit payment records to incarceraƟon records for faciliƟes naƟonwide.
Vital StaƟsƟcs (Death Records) Crossmatch: The Wisconsin Department of Health Services provides a record of deaths in 
Wisconsin, and the informaƟon is crossmatched with UI data to ensure UI claims are not filed aŌer a claimant is deceased.
Social Security Disability Insurance (SSDI) Crossmatch: Compares individuals currently listed as receiving SSDI with claimants 
filing iniƟal and weekly unemployment claims.
U.S. CiƟzenship and ImmigraƟon Services VerificaƟon: Verifies work authorizaƟon with U.S. CiƟzenship and ImmigraƟon 
Services when a claimant is not a U.S. ciƟzen.
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Behavioral Insight Updates to Claims Process
Through a US DOL Tiger Team project, the department worked with the Behavioral Insights team and the NaƟonal AssociaƟon 
of State Workforce Agencies (NASWA) to expand claim access, improve the claimant experience, and help claimants idenƟfy 
and correct potenƟal errors when submiƫng claims. Results from user tesƟng and recommendaƟons from the Behavioral 
Insights team led to the department implemenƟng changes in the claimant portal to iniƟal claim and weekly claim filings.

IniƟal Claim
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The department updated the iniƟal claim process to avoid possible errors and 
improper payments. When a claimant reports no work for any other employers, 
a pop-up message is displayed staƟng "DWD has systems to detect unreported 
work. To avoid overpayments and penalƟes, report all employers you have 
worked for since XX/XX/XXXX." Early data shows 52% of claimants add an 
employer aŌer receiving this pop-up message. (See pop-up 1).

Weekly Claim
The department also updated the weekly claim process to avoid possible errors 
that could lead to fraud. The weekly claim updates were made for unreported 
work and verificaƟon of wages. 

When a claimant indicates they did not work in the week, a pop-up message 
is displayed staƟng, "DWD has systems to detect unreported work. You could 
face penalƟes for failing to report all work you performed during the week." 
Early data shows 34% of claimants add work and wages aŌer receiving this 
pop-up message. (See pop-up 2).

Finally, in certain instances, a claimant may report being paid less than the 
minimum wage. When this happens, the portal now displays a pop-up 
message staƟng, "DWD verifies your answers with the employers listed. You 
have reported earning less than minimum wage. THIS IS VERY UNUSUAL. Be 
sure you report total wages, NOT your hourly rate of pay. If you are sure the 
amount is right, choose 'Go to the Next Page'." Early data shows 79% of 
claimants revise their wages aŌer receiving this pop-up message. (See pop-up 3).

The department is encouraged by these iniƟal results and will conƟnue to track 
the impact of these changes in prevenƟng potenƟal overpayments.

Notification from DWD

DWD has systems to detect unreported work. To 
avoid overpayments and penaliƟes, report all 
employers you have worked for since 01/27/2024.

Add Another Employer Verify My Employers

Pop-up 1

Notification from DWD

DWD has systems to detect unreported work. You 
could face penaliƟes for failing to report all work 
you performed during the week.

Change Answer Did Not Work

Pop-up 2

Notification from DWD

DWD verifies your answers with the employers 
listed.

You have reported earning less than minimum 
wage. THIS IS VERY UNSUAL. Be sure you report 
total wages. NOT your hourly rate of pay. If you are 
sure the amount is right, choose “Go to Next Page”.

Change Answer Go to Next Page

Pop-up 3



Claimants who have a fraud finding on an earlier UI claim will receive a 
fraud warning when filing a new claim. The warning reads, "The 
Department of Workforce Development determined that you concealed 
facts or provided false informaƟon in a past claim for unemployment 
insurance benefits. If the department determines that you concealed 
facts or provided false informaƟon on this claim, you face addiƟonal 
penalƟes including repayment of benefits, an increased forfeiture, and 
felony prosecuƟon." The prompt reminds this targeted populaƟon that 
addiƟonal penalƟes, forfeiture, and/or prosecuƟon could ensue if they 
provide false informaƟon on their new claim applicaƟon. The claimant 
is prompted to acknowledge the warning before conƟnuing to file their 
claim or return to the previous screen. This prompt is intended to deter 
fraudulent claims. 
Unreported earnings are the leading cause of overpayments. When 
claimants report their earnings, they are asked, "During the week, did 
you work at all? Even if you weren't paid for the week, you need to 
answer yes." If a claimant answers "no", they receive a pop-up 
message, "By answering this quesƟon “No,” you are confirming that 
you did not provide services to anyone for which you may be paid. 
For example, work with your regular job or any job, geƫng paid cash 
for any services, any Ɵps, paid orientaƟon, or training, being on-call, 
working in exchange for payment of bill, etc. If you do not report that 
you work in a week that you did, you may be paid more benefits than 
you are qualified for and could face penalƟes, including being charged 
with a crime." This prompt is intended to help claimants avoid 
misreporƟng that they did not work. This has led to over 2,500 
addiƟonal employers being added by claimants on their iniƟal 
applicaƟon and over 4,400 instances of added wages aŌer the 
pop-up appeared, from Oct. 8, 2023, to Dec. 31, 2023.

Other Detection and Prevention Approaches
AddiƟonal detecƟon and prevenƟon approaches used by the department include:

Employer audits, which resulted in $1,215,462 addiƟonal employer assessments in 2023.
Employer complaints and public Ɵps on suspected fraudulent claims.
Contact with local, state, and federal law enforcement officers about suspicious acƟviƟes.
Analyzing Form 1099 data provided by the Internal Revenue Service to idenƟfy and invesƟgate employers who may be 
misclassifying employees as independent contractors.
SophisƟcated fraud monitoring tools provided by the department's financial insƟtuƟon, which allow the department to 
monitor, predict, and respond quickly to suspected fraudulent acƟvity.
Quarterly meeƟngs with other state agencies to discuss fraud trends and cases of mutual interest. The informaƟon 
shared in these meeƟngs helps to detect, invesƟgate, and prevent fraud from occurring across agencies.
Benefit Payment NoƟces sent to employers informing them of who is receiving UI benefits from their account.
Review of employer tax and benefit charge informaƟon to detect potenƟal ficƟƟous employers.
Cross-referencing the payee name and dollar amount on all UI checks presented for payment with the same informaƟon 
on the department's disbursement file. Any check that does not match is rejected and not honored by the department's 
financial insƟtuƟon.
Blocking individuals from using the department's bank account number to iniƟate unauthorized electronic funds transfers.
US DOL has named two of the department's strategies to improve the accuracy of claim decisions using technology as 
“promising pracƟces.” US DOL will encourage other states to consider adopƟng the following overpayment prevenƟon 
strategies implemented by the department:

5

 "This popup message is a 
simple, well-targeted strategy 
to encourage a key group of 
claimants to be honest and 
forthcoming in the iniƟal claims 
process. This, in turn, helps 
prevent future overpayments 
from occurring."

US DOL

"While some percentage of 
claimants will inevitably 
misreport earnings 
intenƟonally, the messages 
above are simple and clear 
enough to meaningfully 
reduce the risk of accidental 
misreporƟng."

US DOL
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WORKER CLASSIFICATION
Overview
Worker misclassificaƟon occurs when an employer treats individuals as independent contractors when they are employees. 
Under the law, workers are presumed to be employees unless the employer proves a worker meets the legal criteria to be an 
independent contractor. Employers who 
misclassify workers avoid UI taxes, state
and federal income tax withholding, 
worker's compensaƟon coverage, and 
Social Security and Medicare taxes. 
Employers who misclassify employees as 
independent contractors gain an unfair 
compeƟƟve advantage over other 
employers. Worker misclassificaƟon also 
denies workers, who are out of work 
through no fault of their own, access to 
the UI benefits they may have been 
eligible for had they been properly 
classified.

Dedicated UI Investigators
The division's worker classificaƟon invesƟgators, many with backgrounds in law enforcement specializing in white collar and 
economic crimes, conduct worksite invesƟgaƟons.
In 2023, worker classificaƟon invesƟgators conducted 717 worker classificaƟon field invesƟgaƟons. These invesƟgaƟons 
resulted in 187 audit referrals to the division's tax auditors. Those referrals resulted in the idenƟficaƟon of 2,471 misclassified 
workers and the assessment of $514,061 in UI taxes and $65,779 in interest.
The division conducted 1,968 total audits, which idenƟfied 6,660 misclassified workers. As a result, employers were assessed a 
total of $1,215,462 in unpaid UI taxes and $166,780 in interest.
The department works towards voluntary compliance by employers.  In some cases, employers refuse to comply with the UI 
law and conƟnue to misclassify workers.  In those cases, the department can issue administraƟve penalƟes for intenƟonal 
misclassificaƟon of $500 per worker, up to a maximum of $7,500.  In 2023, the department issued 15 penalƟes to employers 
for intenƟonal misclassificaƟon totaling $74,000. 
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In 2023, the department 

issued 15 penalties
 to employers for intenƟonal misclassificaƟon totaling

$74,000.

Form W-2

Form 1099

CONTRACTOREMPLOYEE VS
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FRAUD OVERPAYMENTS
The department remains commiƩed to ensuring the integrity of the UI program. Division analysts track different fraud data 
points throughout the year as point-in-Ɵme data. These data points are the result of detecƟon efforts in 2023. 

Most overpayments detected in 2023 reflect fraudulent acƟvity that occurred in 2022, 2021, and 2020. Fraud, by its nature, 
is not discovered immediately for a variety of reasons, such as the Ɵme needed to complete fraud invesƟgaƟons, as well as 
the increase in complex fraud schemes against UI systems across the country during the pandemic. Some invesƟgaƟons to 
determine whether fraud has occurred involve the cooperaƟon of mulƟple public and/or private enƟƟes, which can increase 
the Ɵme needed to complete a thorough invesƟgaƟon.

To reflect the rate of fraud detecƟon more accurately, certain charts below present data by the year the fraud first occurred. 

The department's reporƟng of different fraud data points complies with US DOL's definiƟons of "fraud overpayments" and 
"non-fraud overpayments". Fraudulent benefit overpayments reported below capture fraud commiƩed by claimants. The 
below does not include other types of fraud, such as imposter/idenƟty fraud or employer fraud, which are reported as 
non-fraud overpayments because those types of fraud are not commiƩed by claimants, in compliance with US DOL definiƟons.  

Fraud Overpayments Detected In 2023 – State and 
Federal Programs9

The data below provides point-in-Ɵme staƟsƟcs about completed fraud detecƟon efforts. Based on the nature of UI fraud, 
dollar amounts for fraud in past years will increase as future invesƟgaƟons are completed. 

The chart below shows the breakdown of the $12.4 million in fraud overpayments detected in 2023. It separates the data by 
the year fraud first occurred, the fraud overpayment amount, and the corresponding percent of the total $12.4 million in fraud 
overpayments detected in 2023. Note that benefit payments may have conƟnued over more than one calendar year.

To summarize: Of the $12.4 million of fraud overpayments detected in 2023, $1.5 million of fraud overpayments occurred in 
2023, which accounted for 12% of the total fraud overpayments detected in 2023. Also, $1.5 million of fraud overpayments 
occurred in 2022, which accounted for 12% of the total fraud overpayments detected in 2023; $3.6 million of fraud overpayments 
occurred in 2021, which accounted for 29% of the total fraud overpayments detected in 2023; $5.6 million of fraud overpayments 
occurred in 2020, which accounted for 46% of the total fraud overpayments detected in 2023; and $160,540 of fraud 
overpayments occurred prior to 2020, which accounted for 1% of the total fraud overpayments detected in 2023. 
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Fraud Overpayments Detected in 2023 – State and Federal Programs

Prior to 2020
2020
2021
2022
2023

$160,540
$5,647,618 
$3,575,729 
$1,470,177 
$1,547,699

Total   $12,401,763

1%
46%
29%
12%
12%

100%

Year Fraud
First Occurred

Fraud
Overpayment Amount

Percent of Total Fraud Overpayments 
Detected in 2023
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Fraud Overpayments as a Percentage of Total UI Payments10

The department's efforts in 2023 detected 6,865 cases of fraud overpayments totaling $12.4 million. Of that total, $10.9 
million (88%), were fraud overpayments detected in 2023 for fraud commiƩed in years prior to 2023.

The chart below shows the total fraud overpayments, adjusted to reflect the amounts detected in 2023 and listed in the 
year fraud first occurred (not the year the fraud was detected). 

To summarize: In 2023, of the $337.6 million UI payments, only 0.46% are known fraud overpayments. In 2022, of the $344.5 
million UI payments, only 0.72% are known fraud overpayments. In 2021, of the $2.5 billion UI payments, only 1.1% are known 
fraud overpayments. In 2020, of the $4.8 billion UI payments, only 0.77% are known fraud overpayments.

Fraud Overpayment Detection Amounts and Decisions by Source for 
2020-2023
As outlined in the "DetecƟon Tools and PrevenƟon Methods" secƟon of this report, the department uses various tools and 
methods to detect fraud overpayments. The chart below summarizes fraud overpayment amounts and total decisions resulƟng 
from each detecƟon method. The total for each year reflects the total fraud overpayment amounts and decisions detected in 
that year (not the year fraud first occurred).

In summary: In 2023, $12.4 million fraud overpayments were detected in 6,865 cases. It is assumed most of these 
overpayments were for fraud that first occurred prior to 2023, due to the Ɵme required for invesƟgaƟon. In 2022, $27.3 
million fraud overpayments were detected in 11,213 cases; in 2021, $27.2 million fraud overpayments were detected in 
11,474 cases; in 2020, $4.5 million fraud overpayments were detected in 3,561 cases. Generally, it is assumed fraud 
overpayments detected in a parƟcular year reflect fraudulent acƟvity that occurred in the years prior to detecƟon. 
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Fraud Overpayments as a Percentage of Total UI Payments

 Fraud Overpayment DetecƟon Amounts and Decisions by Source for 2020-2023

Total UI Payments Administered 
(State and Federal)
Adjusted Total Fraud OverpaymentsПП
(by year fraud first occurred)
Percentage of Total Payments

$4,839,149,601

$37,423,222

0.77%

$2,481,203,431

$27,376,421

1.10%

$344,545,768

$2,497,860

0.72%

$337,607,133

$1,547,699

0.46%

2020202120222023

DetecƟon Method

Wage Record Crossmatch
Post VerificaƟon of Wages
Liable Employer Protests Benefit Charges
Tips and Leads from Other than Liable Employer
State New Hire Crossmatch
NaƟonal New Hire Crossmatch
Quality Control
Reversals
Inmate Crossmatch
Appriss Inmate Crossmatch
Post VerificaƟon - No Wages Reported
SSDI Crossmatch
Audit of Work Search
Field Audit Discoveries
Interstate Crossmatch
Deceased CiƟzen Crossmatch
Agency DetecƟon - Not Covered by Other Codes
FicƟƟous Employer Cases
Claimant IniƟated

 Total

DecisionsAmount
2022

$5,963,477
$664,074

$2,003,136
$1,133,813
$1,347,630

$111,303
$35,519
$19,618

$4,335
$41,660

$564,193
$244,908

$21,504
$64,127

$9,660
$0

$14,548,886
$18,820

$504,306

$27,300,969

2,278
312
885
580

1,057
52
18

6
5

95
286

55
15
44

4
0

5,277
3

241

11,213

DecisionsAmount
2023

$3,708,565
$134,236
$539,615
$301,786

$1,379,736
$66,603
$47,861

$1,098
$12,577
$39,967

$479,873
$115,038

$11,318
$21,198
$24,790

$0
$5,362,408

$4,160
$150,934

$12,401,763

1,593
99

372
212

1,422
47
23

3
12
98

474
34
10

2
10

0
2,348

3
103

6,865

DecisionsAmount
2021

$2,859,563
$488,962

$3,903,589
$2,244,111
$2,502,943

$149,712
$154,706

$0
$140,135
$243,228
$983,876

$1,606,888
$30,614

$6,120
$89,073

$0
$10,905,194

$863,259

$27,171,973

1,008
219

1,546
1,006
1,791

116
40

0
144
535
451
265

12
3

19
0

3,987

332

11,474

DecisionsAmount
2020

$570,578
$118,893

$1,247,693
$191,023
$613,868

$40,566
$47,432

$0
$5,324

$94,996
$120,312
$102,419

$270
$0

$10,924
$2,220

$1,238,941

$129,440

$4,534,899

400
80

862
161
774

26
25

0
6

172
225

46
1
0
4
1

702

76

3,561



Benefit Amount Reduction and Penalty Assessment 2020-2023
Current penalƟes for claimants who commit fraud include benefit amount reducƟons and penalƟes. The chart below shows 
benefit amount reducƟons and penalƟes assessed against claimants, listed in the year the reducƟons or penalƟes were made 
(not the year the fraud first occurred). 

Benefit Amount ReducƟon and Penalty Assessment 2020-2023

Benefit Amount ReducƟonПР
PenalƟes Assessed

$8,384,948
$1,088,758

$20,219,818
$10,048,170

$23,871,069
$10,902,766

$17,401,965
$4,869,553

2020202120222023Other Fraud-Related AcƟvity
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To summarize: In 2023, $17.4 million in benefit amount reducƟons were made, and $4.9 million in penalƟes were assessed. In 
2022, $23.9 million in benefit amount reducƟons were made, and $10.9 million in penalƟes were assessed; in 2021, $20.2 
million in benefit amount reducƟons were made, and $10 million in penalƟes were assessed; in 2020, $8.4 million in benefit 
amount reducƟons were made, and $1 million in penalƟes were assessed. For each instance, data points are listed in the year 
the reducƟons or penalƟes were made (not the year the fraud first occurred).  



NON-FRAUD OVERPAYMENTS
SomeƟmes claimants make unintenƟonal errors. In compliance with US DOL definiƟons, these instances are tracked separately 
from fraud overpayments and are referred to as "non-fraud overpayments" since, by definiƟon, fraud is intenƟonal. In addiƟon 
to fraud being intenƟonal, fraud is Ɵed to claimants; therefore, any other cases are classified as "non-fraud overpayments," 
including imposter/idenƟty fraud, employer fraud, and organized fraud.   As is the case with fraud overpayments, the division's 
systems seek to prevent and detect these errors and collect these overpayments for deposit into the UI Trust Fund. The below 
data points are the result of detecƟon efforts in 2023. 

Non-Fraud Overpayment Detection Amounts and Decisions by 
Source for 2020-2023
Details on the various tools and methods the department uses to idenƟfy and prevent non-fraud overpayments can be found 
in the "DetecƟon Tools and PrevenƟon Methods" secƟon of this report. The chart below summarizes non-fraud overpayment 
amounts and total decisions resulƟng from each detecƟon method. The total for each year included reflects the total 
non-fraud overpayment amounts or decisions detected in that year (not the year the overpayment first occurred).
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In summary: In 2023, $12 million non-fraud overpayments were detected in 29,551 cases. It is assumed most of these 
overpayments first occurred prior to 2023. In 2022, $53 million non-fraud overpayments were detected in 55,993 cases; in 
2021, $155.9 million non-fraud overpayments were detected in 162,923 cases; in 2020, $61.9 million non-fraud overpayments 
were detected in 192,025 cases. Generally, it is assumed overpayments detected in a parƟcular year reflect overpayments 
received in the years prior to detecƟon.

DetecƟon Method

Wage Record Crossmatch
Post VerificaƟon of Wages
Liable Employer Protests Benefit Charges
Tips and Leads from Other than Liable Employer
State New Hire Crossmatch
NaƟonal New Hire Crossmatch
Quality Control
Reversals
Inmate Crossmatch
Appriss Inmate Crossmatch
Post VerificaƟon - No Wages Reported
SSDI Crossmatch
Integrity Data Hub
Audit of Work Search
Field Audit Discoveries
SSA Pension Check
SAVE (Alien VerificaƟon)
Interstate Crossmatch
Deceased CiƟzen Crossmatch
Agency DetecƟon - Not Covered by Other Codes
State Payroll Crossmatch
Claimant IniƟated

 Total

DecisionsAmount
2022

$2,621,680
$2,279,358
$6,480,124
$1,713,459

$535,517
$26,599

$160,864
$1,820,001

$5,982
$30,425

$330,634
$48,013

$3,674,005
$54,637

$0
$17,445

$7,732
$624

$30,433,004
$27,804

$2,757,897

$53,025,804

2,836
19,467

3,638
1,022
1,055

44
158
611

7
53

601
20

6,682
30

0
5
8
1

17,451
3

2,301

55,993

DecisionsAmount
2023

$756,902
$1,100,769
$1,204,135

$361,304
$197,264

$4,736
$88,909

$316,989
$2,968

$37,610
$135,837

$9,024
$460

$2,615,942
$763

$0
$9,825

$0
$0

$4,493,880
$0

$700,287

$12,037,604

850
15,485

1,635
485
523

13
126
175

4
84

362
8
2

4,524
3
0
6
0
0

3,614
0

1,652

29,551

DecisionsAmount
2021

$2,186,765
$10,511,369
$29,721,863

$8,220,656
$2,273,867

$100,918
$260,338

$3,535,079
$84,718

$644,118
$2,628,174
$1,453,315

$821,573
$47,672

$0
$31,399
$77,807

$2,680
$78,914,336

$10,927
$14,361,237

$155,888,811

1,164
81,268
13,350

4,027
5,376

140
156
948
136

1,069
3,025

393

1,180
37

0
9

38
2

40,709
3

9,893

162,923

DecisionsAmount
2020

$133,361
$21,863,820
$14,912,942

$2,568,632
$111,835

$26,872
$123,753
$636,844

$2,182
$89,783

$136,365
$55,614

$56,227
$16,977

$510
$5,887

$830
$0

$15,578,277
$0

$5,554,272

$61,874,983

187
154,103

8,450
1,633

327
13
78

208
7

191
282

55

110
6
1
5
2
0

13,302
0

13,065

192,025

 Non-Fraud Overpayment DetecƟon Amounts and Decisions by Source for 2020-2023



WORK SEARCH
The department has a well-established work search audiƟng program. UI claimants who are required to search for work must 
report their work search acƟons when filing weekly claims. These cerƟficaƟons are subject to random or targeted audits for 
program integrity purposes. These audits can uncover mistakes made by claimants or instances of fraud. They also provide an 
opportunity to educate claimants on what consƟtutes a valid work search acƟon and what informaƟon the department needs 
to verify work searches. In 2023, benefit fraud invesƟgators completed 15,488 work search audits. The audits idenƟfied 6,087 
adverse decisions with benefits denied, including cases where claimants failed to conduct the required number of valid work 
search acƟons.

An addiƟonal 24,313 claims were not paid for failure to answer the work search quesƟon or failure to provide required 
informaƟon on the weekly claim.
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The department has seen successful overpayment recoveries historically and such success conƟnued in 2023 when compared to 
its neighboring states. In calendar year 2023, Wisconsin ranks second out of 10 states in its US DOL region (Region 5 - Chicago) for 
total overpayment recoveries (fraud and non-fraud overpayments). The below graph depicts the total overpayment recovery rate 
for calendar year 2023, calculated by US DOL, for each of the 10 US DOL Region 5 states:

*The recovery rate is the raƟo of reported overpayments recovered to overpayments established in the same Ɵme period. However, the amounts recovered
for any quarter may be from overpayments established in many previous Ɵme periods. In the past few years, states' implementaƟon of the Treasury Offset 
Program to recover overpayments through federal tax offset has resulted in a high recovery of overpayments previously established. Due to this high recovery 
of overpayments established in previous quarters, the recovery rate raƟo may show result exceeding 100% for a few states.

Such high recovery rates are achieved through the various mechanisms outlined below:
Tax Refund Intercept: The department can intercept a claimant's state and federal tax refunds. Over $3.8 million was 
collected from state tax refunds by the Wisconsin Department of Revenue's State Tax Offset program in 2023. CollecƟons 
from federal tax refunds are made by uƟlizing the tools available through the Treasury Offset Program (TOP). Through TOP, 
over $7 million in overpayments, penalƟes, and collecƟon costs were recovered in 2023.
Benefit Offset: When an individual has received an overpayment, their current UI benefit payments may be applied 
directly to reduce the amount due. Once the overpayment has been repaid, the individual may then receive UI benefit 
payments.
Out-of-State Offset: When an individual receives an overpayment in Wisconsin, UI can request that their current 
out-of-state UI benefit payments be applied directly to reduce the Wisconsin overpayment.
Bankruptcy: Fraud overpayments are not automaƟcally discharged in bankruptcy. Division aƩorneys may peƟƟon the 
bankruptcy court to dispute discharge of the debt or file a claim against the assets of the debtor to ensure repayment.
Warrants: The division may file a lien against an individual's personal property to secure collecƟon of an overpayment.
Levy Against Wages and Bank Accounts: The division may issue a levy against wages, bank accounts, or any property 
belonging to the individual who received an overpayment.
Financial Record Matching Program: Division debt collectors use a financial record matching program to idenƟfy the bank 
accounts of individuals who received an overpayment.

Source: ETA 227 and ETA 227 EUC reports

Prepared by US DOL Div. of Performance 
Management on Feb. 23, 2024

COMPLIANCE TOOLS
The department successfully recovers overpayments when they do occur.  Historical informaƟon shows that typically the 
department collects 82.5% of fraud overpayments and 82.1% of non-fraud overpayments. In 2023, the department recovered 
$32.8 million in state and federal fraud and non-fraud overpayments, including $3.3 million in debts older than five years.

Overpayment Recoveries in 2023 by Year of the Decision

2023
2022
2021
2020
2019
2018
Older Than Five Years

Total Collected in 2023

5,484,984
9,286,696

11,780,538
2,365,015

307,098
258,452

3,325,543
$32,808,326

4,617,172
5,629,690
9,333,082
2,119,913

79,367
80,511

800,038
$22,659,773

867,812
3,657,006
2,447,456

245,102
227,731
177,941

2,525,505
$10,148,553

TotalNon-FraudFraudYear IdenƟfied

RecoveryRate*

IA IL KSIN MI MN MO NE OH WI

US DOL Region 5 - Overpayments Recovered in 2023
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CRIMINAL PROSECUTION FOR UI FRAUD
The department seeks criminal prosecuƟon in cases of egregious or repeated fraud, and works cooperaƟvely with county district 
aƩorneys, the DOJ, and federal prosecutors.

The department's worker classificaƟon invesƟgators also invesƟgate complex criminal benefit fraud cases. Criminal invesƟgaƟons 
completed by these invesƟgators are referred to the appropriate prosecuƟng agency, either on state charges to DOJ or a county 
district aƩorney, or on federal charges to the U.S. AƩorneys.

The department works collaboraƟvely with state and federal prosecutors and county district aƩorneys to determine which cases 
should be referred for prosecuƟon. UlƟmately, it is DOJ and the district aƩorneys who have the discreƟon to file criminal charges. 
For example, DOJ evaluates several factors to decide whether it will take a case to prosecuƟon:

Whether evidence exists to prove intent to defraud;
An individual's criminal history/history of defrauding government programs; and
In cases involving employers, the employer's enforcement and compliance history.

The division also works with the Federal Bureau of InvesƟgaƟon (FBI) and US DOL's Office of Inspector General on complex fraud 
cases and cases which have a federal nexus, including federal pandemic benefit fraud.

In 2023, worker classificaƟon invesƟgators made three referrals to county district aƩorneys that resulted in criminal charges. Two 
referrals to county district aƩorneys are awaiƟng the issuance of criminal charges.

AddiƟonally, worker classificaƟon invesƟgators worked with the Internal Revenue Service (IRS) on a criminal case involving a 
construcƟon contractor who engaged in income tax evasion. The case resulted in a convicƟon and prison Ɵme for the contractor.

In 2023, the department assisted the FBI and US DOL's Office of Inspector General on 103 federal benefit fraud cases. As of the end 
of 2023, 29 individuals have been indicted, 14 are pending indictment, and 60 remain under invesƟgaƟon.
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COMMITMENT TO FRAUD PREVENTION
The department remains commiƩed to prevenƟng fraud in the UI program and in 2023 the department innovated and adapted 
to the ever-changing fraud threats. In 2024, the department looks forward to conƟnuing or expanding work to prevent and 
detect fraud through upcoming projects, such as:

ModernizaƟon: ConƟnue the comprehensive modernizaƟon of the UI system, which ensures program integrity and fraud 
prevenƟon measures are built into the new and adaptable system. 
Quarterly Wage Crossmatch: Update processes and refine audits to beƩer target proven fraudulent behavior.
Worker's CompensaƟon Crossmatch: Compare individuals currently receiving worker's compensaƟon benefits with claimants 
filing unemployment claims.
MyWisconsin ID: Incorporate certain UI accounts with Wisconsin's new single sign-on account plaƞorm.
LexisNexis Data Assessment: Analyze available data to verify idenƟƟes for UI records. 
Banking and Address Change: Alert claimants when banking or address changes are made to their UI accounts.
ReliaCard Fraud PrevenƟon: Expand fraud prevenƟon measures for claimants who use the program's Visa Pre-Paid Debit Card. 
Integrity Data Hub Enhancement: Expand the program's collaboraƟon with NASWA's Integrity Data Hub to report and beƩer 
detect suspicious actors.
Internal System Access Audit and Analysis: Confirm only necessary division staff have access to sensiƟve informaƟon and 
re-evaluate users with access to sensiƟve informaƟon. 
FicƟƟous Employer Database: Create a central database to detect instances where a group or individual uses ficƟƟous or 
non-existent employer to receive UI benefits. 
New Fraud Scans: Expand the department's fraud scans based on best pracƟces, especially related to criminal fraud.

Identity Fraud Detection, Consolidation, and Visualization
In response to the rise in organized fraud aƩempts Ɵed to the federal pandemic programs, the department began working on a 
comprehensive update to its idenƟty fraud reporƟng processes that, when fully complete, will result in the launch of an internal 
dashboard allowing staff to flag and follow up on instances of potenƟal idenƟty fraud more quickly than ever before.

The current idenƟty fraud detecƟon process evaluates a large amount of data by many methods and includes numerous reports. 
The department's in-house modernizaƟon project includes automaƟng and integraƟng previously used data scans, consolidaƟng 
duplicaƟve results, and providing detailed informaƟon on why claims are flagged for potenƟal idenƟty fraud. The internal UI 
idenƟty fraud dashboard, which is currently in development, will house a comprehensive repository of the idenƟty fraud scan 
invesƟgaƟon results and adapt to newly idenƟfied trends in idenƟty fraud schemes.

CONCLUSION
The department's work to educate claimants and employers; detect, prevent, and collect overpayments; invesƟgate UI fraud; and 
assess penalƟes for fraud all play an important role in its comprehensive approach to support the integrity of the UI system. Public 
outreach and targeted messaging have been put in place to deter fraud and to reduce mistaken overpayments. These outreach 
efforts also provide claimants and employers several reminders about the consequences of commiƫng fraud and allow for 
mulƟple ways to report fraud. The department uses a variety of tools and methods to try to prevent fraud from occurring and to 
detect fraud when it does happen. When fraud does occur, the department successfully recovers overpayments, and seeks 
criminal prosecuƟon in cases of egregious or repeated fraud. The collaboraƟon between the department and other governmental 
agencies on fraud cases increase the likelihood of successful criminal convicƟons. 

PrevenƟng fraud is key in supporƟng the integrity of the UI system. In the coming year, the department will conƟnue to modernize 
and enhance program integrity acƟviƟes.  When coupling innovaƟve soluƟons for prevenƟon, educaƟon, and limited access with 
consistent efforts to detect, collect overpayments, and seek prosecuƟon of fraud in partnership with other governmental agencies, 
the department demonstrates its commitment to a comprehensive approach to fraud. 

  |  UI FRAUD REPORT 2024 14



NOTES
П As defined under Wis. Stat. §108.04(11)(g)1, conceal means "to intenƟonally mislead the department by withholding or hiding 
informaƟon or making a false statement or representaƟon."

Р Wis. Stat. §108.16(8)(m)1

С Wis. Stat. §108.24(2m)

Т Wis. Stat. §108.221

У Wis. Stat. §108.04(11)(c)

Ф Wis. Stat. §108.04(11)(cm)

Х Wis. Stat. §108.24(2)

Ц InformaƟon on reporƟng fraud to the department can be found on this webpage: hƩps://dwd.wisconsin.gov/ui/fraud/report.htm

Ч As noted in the prior Fraud Report, these numbers are adjusted each year and, as such, amounts reflected herein will differ from 
previously reported informaƟon.

ПО As noted in the prior Fraud Report, these numbers are adjusted each year and, as such, amounts reflected herein will differ from 
previously reported informaƟon.

ПП The 2023 Fraud Report was published with an inadvertent under-counƟng of fraud that first occurred in 2020 and earlier, and an 
inadvertent over-counƟng of fraud that first occurred in 2021 and 2022. Accordingly, figures in this table cannot be compared to 
those in the 2023 Fraud Report.

ПР DWD idenƟfied six instances of mis-keying by staff in reports used to generate the Benefit Amount ReducƟon (BAR) in the 2023 
Fraud Report (pg. 5). This caused the BAR reported for 2022 and 2021 to be overstated by $99,999 and $499,995, respecƟvely. DWD 
will conƟnue to review for mis-keying monthly.
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Date:  April 20, 2023 
Proposed by:  DWD 
Prepared by:  Bureau of Legal Affairs 
 

ANALYSIS OF PROPOSED UI RULE CHANGE 
Amend Administrative Rules Regarding UI Hearings 

 
1. Description of Proposed Change 

 Current law provides that unemployment insurance hearings may be held in-person, by 

telephone, or by videoconference.  Under current DWD § 140.11, an appeal tribunal may conduct 

a telephone or videoconference hearing “when it is impractical for the appeal tribunal to conduct 

an in-person hearing, when necessary to ensure a prompt hearing or when one or more of the 

parties would be required to travel an unreasonable distance to the hearing location.”  That section 

also provides that a party may appear in person at the appeal tribunal’s location if the hearing is 

scheduled by telephone or videoconference.  However, the Department’s limited hearing office 

space and ALJ scheduling make it impractical for a party scheduled for a telephone or video 

conference hearing to appear in person without advance notice. 

 Since March 2020, Wisconsin unemployment insurance benefit appeal hearings have 

virtually all been held by telephone. The Department will continue to hold telephone hearings and 

will increase videoconferencing capabilities.  In the months before the pandemic, about 99.6% of 

hearings were held by telephone.  Even before the pandemic, other states held nearly all their 

unemployment hearings by telephone: 

State Percent of UI hearings by phone (2019) 

Illinois 99.9% 

Minnesota 99.9% 

Michigan 94% 

Iowa 98% 

Indiana 96% 

Nebraska 99% (2 in-person/year) 



Ohio 98% 

Kansas 99% 

 
 The Department proposes to amend chapter DWD 140 to provide that, while either party 

to a matter may continue to request in-person hearings, it is the hearing office’s discretion, within 

standards set by the Department, whether to grant that request.  The Department also proposes to 

clarify language in DWD chapter 140 regarding the following: inspection of hearing records under 

DWD § 140.09; Departmental assistance for people with disabilities at hearings under DWD § 

140.19; and postponement requests when the hearing exhibits are not sent timely under DWD § 

140.08.  Further, the Department seeks to correct minor and technical language in DWD chapter 

140. 

2. Proposed Rule Changes 

 If the attached draft scope statement is approved, the Department will draft amendments to 

DWD chapter 140 and will present that draft to the Council for review before the rule is finalized. 

3. Effects of Proposed Change 

a. Policy: The proposed change will amend Wisconsin’s unemployment insurance administrative 

rules to ensure that parties have access to hearings, whether in person or by telephone or 

videoconferencing, while recognizing the limitations on physical space availability for 

hearings. It will also ensure parties receive records timely in advance of the hearing.  Finally, 

it seeks to comport the language under DWD 140.09 to the confidentiality provisions under 

ch. DWD 149. 

b. Administrative: This proposal will require training of Department staff. 

c. Fiscal: This proposal is expected to reduce travel costs for parties and witnesses attending 

unemployment insurance hearings.   

 



4. State and Federal Issues 

 There are no known federal conformity issues with this proposal.  All changes to the 

unemployment insurance law should be sent to the U.S. Department of Labor for conformity 

review. 

5. Proposed Effective/Applicability Date 

 This proposal would be effective when the Legislature approves the amended rule.



 

 

STATEMENT OF SCOPE 
Department of Workforce Development 

 
Rule No:  DWD 140 
 
Relating to:  Unemployment insurance hearings. 
 
Rule Type:  Permanent 
 
Detailed description of the objective of the proposed rule. 
 
The proposed rule will amend sections of ch. DWD 140, Wis. Admin. Code, related to hearing 
notices; in-person, telephone, and videoconference unemployment insurance hearings 
procedures; hearing records; and accessibility for attending hearings.  The rule will specify the 
procedure by which a party or witness may request to attend a hearing in-person.  The rule will 
also permit postponement of a hearing if the Department does not send the proposed hearing 
exhibits in advance of a benefit hearing.  The rule will also clarify what unemployment insurance 
records may be released to a person who is not a party or a party's representative.   
 
Description of existing policies relevant to the rule, new policies proposed to be included in 
the rule, and an analysis of policy alternatives. 
 
Currently, ch. DWD 140 (Unemployment Insurance Appeals) specifies the requirements for 
unemployment insurance hearing notices, the procedures for conducting telephone or 
videoconference hearings, the treatment of hearing records, and the requirements for the 
Department to provide assistance to people with disabilities at hearings.  Chapter DWD 140 also 
provides for postponement of hearings in certain circumstances.  Furthermore, ch. DWD 140 
outlines when parties, parties' representatives, and other persons may access and inspect 
enumerated types of hearing records. 
 
The Department proposes to amend ch. DWD 140 to require that the hearing notice provide the 
method of the hearing (in person, telephone, or videoconference).  The rule will also identify the 
process by which a party can request an in-person hearing or a hearing by video-conference. 
Also, the Department proposes to amend ch. DWD 140 to provide that it is within the discretion 
of the hearing office whether to hold an in-person hearing or to require the parties to appear by 
telephone or videoconference and to provide the guidelines under which the hearing office shall 
make such determinations, such as technological constraints and the need to accommodate 
individuals with disabilities.  Further, the rule will allow a party to request an in-person hearing, 
subject to the guidelines.  Chapter DWD 140 will also be amended to ensure that the Department 
is timely and efficiently responding to requests for reasonable accommodations and to describe 
the process by which a party will make such a request.   
 
The Department also proposes to amend ch. DWD 140 to permit a party to request a 
postponement of benefit hearings when the Department does not timely send the hearing exhibits 
to a party.  
 



 

 

Finally, consistent with ch. DWD 149, the rule will update ch. DWD 140 to provide that certain 
hearing records are confidential unemployment information and not subject to release to 
individuals who are not parties or representatives of the parties. 
 
The policy alternative is to do nothing.  If the Department does not promulgate the proposed rule, 
the unemployment insurance appeals process may not be as clear and efficient as it could be. 
 
Detailed explanation of statutory authority for the rule, including the statutory citation and 
language. 
 
The Department has statutory authority for the proposed rule.   
 
“The department may adopt and enforce all rules which it finds necessary or suitable to carry out 
this chapter.”  Wis. Stat. § 108.14(2). 
 
“Except as provided in s. 901.05, the manner in which claims shall be presented, the reports 
thereon required from the employee and from employers, and the conduct of hearings and 
appeals shall be governed by general department rules, whether or not they conform to common 
law or statutory rules of evidence and other technical rules of procedure, for determining the 
rights of the parties.”  Wis. Stat. § 108.09(5)(a). 

 
Estimate of amount of time that state employees will spend developing the rule and other 
resources necessary to develop the rule. 
 
The estimated time is 80 hours. 
 
List with description of all entities that may be affected by the proposed rule. 
 
Currently, all employees and employers who appear at unemployment insurance appeal hearings 
appear by telephone.  Before the pandemic, nearly all unemployment insurance appeal hearings 
were held by telephone.  The proposed rule will affect employees and employers who attend 
unemployment insurance appeal hearings.  Employees and employers who previously appeared 
at unemployment insurance appeal hearings in person will save travel time and costs by 
appearing by telephone or videoconference.  The proposed rule will also standardize the process 
for requesting an accommodation for hearings for individuals with disabilities who are parties or 
witnesses for the hearing.  The rule changes will better allow parties to prepare for hearing.  
Finally, the proposed rule will clarify which hearing records, subject to redaction, may be 
released to non-parties. 
 



 

 

Summary and preliminary comparison with any existing or proposed federal regulation 
that is intended to address the activities to be regulated by the proposed rule. 
 
Federal law requires that state law conform to and comply with federal regulations.  See 20 
C.F.R. § 601.5. 
 
Anticipated economic impact of implementing the rule (note if the rule is likely to have an 
economic impact on small businesses). 
 
The proposed rule is not expected to have an adverse economic impact on any business or small 
business.   
 
Contact Person:  Janell Knutson, Director, Bureau of Legal Affairs, Unemployment Insurance 
Division, at (608) 266-1639 or janell.knutson@dwd.wisconsin.gov. 

mailto:janell.knutson@dwd.wisconsin.gov
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¶1 ANN WALSH BRADLEY, J.   The petitioners, Catholic 

Charities Bureau, Inc. (CCB) and four of its sub-entities, seek 

an exemption from having to pay unemployment tax to cover their 

employees.  They assert that they are exempt from coverage under 

Wisconsin's Unemployment Compensation Act because they are 

operated primarily for religious purposes.   

¶2 Accordingly, CCB together with the four sub-entities 

(Barron County Developmental Services, Inc., Diversified 

Services, Inc., Black River Industries, Inc., and Headwaters, 

Inc.) seek review of a court of appeals decision reinstating a 

decision of the Labor and Industry Review Commission (LIRC) 

concluding that CCB and the four sub-entities were not "operated 

primarily for religious purposes" and thus not exempt from 

making contributions to the state unemployment insurance system.1  

The petitioners specifically contend that they are exempt from 

unemployment insurance contributions pursuant to Wis. Stat. 

§ 108.02(15)(h)2. (2019-20),2 which exempts from the definition 

of "employment" covered by the Act those "[i]n the employ of an 

organization operated primarily for religious purposes and 

                                                 
1 Cath. Charities Bureau, Inc. v. LIRC, 2023 WI App 12, 406 

Wis. 2d 586, 987 N.W.2d 778 (reversing the order of the circuit 

court for Douglas County, Kelly J. Thimm, Judge). 

2 All subsequent references to the Wisconsin Statutes are to 

the 2019-20 version unless otherwise indicated. 
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operated, supervised, controlled, or principally supported by a 

church or convention or association of churches."3     

¶3 They assert that they are "operated primarily for 

religious purposes" because the Diocese of Superior's motivation 

is primarily religious, i.e., their charitable works are carried 

out to operationalize Catholic principles.  The petitioners 

further argue that a contrary interpretation would run afoul of 

the First Amendment to the United States Constitution and that 

as a result it also would violate Article I, Section 18 of the 

Wisconsin Constitution.4  

¶4 On the other hand, LIRC advances that it is the 

organization's actual activities, and not its motivations, that 

are paramount in the analysis.  Under this formulation, LIRC 

contends the petitioners do not fulfill the religious purposes 

                                                 
3 Both parties agree that the first half of the statute is 

not at issue, that is that CCB is "operated, supervised, 

controlled, or principally supported by a church or convention 

or association of churches." 

4 Although CCB and its sub-entities allege a violation of 

the Wisconsin constitution, they did not develop an argument 

apart from their assertions under the United States 

Constitution.   They assert in a footnote that if the statute 

violates the First Amendment, then it must also violate the 

Wisconsin Constitution.  It is true that "[t]he Wisconsin 

Constitution, with its specific and expansive language, provides 

much broader protections for religious liberty than the First 

Amendment."  Coulee Cath. Schs. v. LIRC, 2009 WI 88, ¶66, 320 

Wis. 2d 275, 768 N.W.2d 868 (citing State v. Miller, 202 Wis. 2d 

56, 64, 549 N.W.2d 235 (1996)).  However, any argument that Wis. 

Stat. § 108.02(15)(h)2. violates the state constitution 

specifically is undeveloped.  We generally do not address 

undeveloped arguments, and we will not do so here.  Sw. Airlines 

Co. v. DOR, 2021 WI 54, ¶32 n.10, 397 Wis. 2d 431, 960 

N.W.2d 384. 
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exemption because their activities are secular.  Such an 

analysis, in LIRC's view, does not violate the First Amendment 

or Article I, Section 18 of the Wisconsin Constitution. 

¶5 We determine that in our inquiry into whether an 

organization is "operated primarily for religious purposes" 

within the meaning of Wis. Stat. § 108.02(15)(h)2., we must 

examine both the motivations and the activities of the 

organization.  Applying this analysis to the facts before us, we 

conclude that the petitioners are not operated primarily for 

religious purposes within the meaning of § 108.02(15)(h)2.  We 

further conclude that the application of § 108.02(15)(h)2. as 

applied to the petitioners does not violate the First Amendment 

because the petitioners have failed to demonstrate that the 

statute as applied to them is unconstitutional beyond a 

reasonable doubt. 

¶6 Accordingly, we affirm the decision of the court of 

appeals. 

I  

¶7 Each Roman Catholic diocese in Wisconsin has a social 

ministry arm, referred to as Catholic Charities.  As a whole, 

Catholic Charities' mission "is to provide service to people in 

need, to advocate for justice in social structures and to call 

the entire church and other people of good will to do the same." 

¶8 The Catholic Charities entity at issue in this case is 

that of the Diocese of Superior, which we refer to as CCB.  Its 

statement of philosophy indicates that it has "since 1917 been 

providing services to the poor and disadvantaged as an 
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expression of the social ministry of the Catholic Church in the 

Diocese of Superior" and that its "purpose . . . is to be an 

effective sign of the charity of Christ."  In its provision of 

services, CCB assures that "no distinctions are made by race, 

sex, or religion in reference to clients served, staff employed 

and board members appointed."  CCB aims to provide services that 

are "significant in quantity and quality" and not duplicative of 

services provided by other agencies. 

¶9 Occupying the top position in CCB's organizational 

chart is the bishop of the Diocese of Superior, who exercises 

control over CCB and its sub-entities.  The bishop serves as 

CCB's president and appoints its membership, whose function is 

to "provide[] essential oversight to ensure the fulfillment of 

the mission of Catholic Charities Bureau in compliance with the 

Principles of Catholic social teaching."  CCB's code of ethics, 

which is "displayed prominently in the program office of all 

affiliate agencies," likewise sets forth the expectation that 

"Catholic Charities will in its activities and actions reflect 

gospel values and will be consistent with its mission and the 

mission of the Diocese of Superior."   

¶10 Under the umbrella of CCB, there are numerous 

separately incorporated sub-entities.  These sub-entities 

operate "63 programs of service . . . to those facing the 

challenges of aging, the distress of a disability, the concerns 

of children with special needs, the stresses of families living 

in poverty and those in need of disaster relief." 
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¶11 Four sub-entities are involved in this case.  The 

first is Barron County Developmental Services, Inc. (BCDS).  

BCDS contracts with the Department of Vocational Rehabilitation 

to provide job placement, job coaching, and an "array of 

services to assist individuals with disabilities [to] get 

employment in the community."  Prior to December of 2014, BCDS 

was not affiliated with the Diocese of Superior, and in fact had 

no religious affiliation at all.  At that time, BCDS reached out 

and requested to become an affiliate agency of the Diocese.  It 

receives no funding from the Diocese. 

¶12 The second sub-entity at issue is Black River 

Industries, Inc. (BRI).  It provides services to people with 

developmental or mental health disabilities, as well as those 

with a limited income.  These services include home-based, 

community-based, and facility-based job training and daily 

living services.  Among BRI's offerings are a food services 

program, a document shredding program, and a mailing services 

program.  BRI's funding comes largely from county and state 

government.  It does not receive funding directly from the 

Diocese. 

¶13 Diversified Services, Inc. (DSI) is the third sub-

entity implicated in this appeal.  It provides work 

opportunities to individuals with developmental disabilities.  

Additionally, DSI hires individuals without disabilities for 

production work.  It is not funded by the Diocese, instead 
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receiving its funding from Family Care, a Medicaid long-term 

care program,5 and private contracts. 

¶14 Finally, the fourth sub-entity involved is Headwaters, 

Inc., which provides "various support services for individuals 

with disabilities," "training services related to activities of 

daily living," "employment related training services" and 

additional employment-related support.  It also provides Head 

Start home visitation services, and at one time offered birth-

to-three services before a different entity took over that 

aspect of its operations.  Like the other sub-entities, 

Headwaters is funded primarily through government contracts and 

does not receive funding from the Diocese. 

¶15 These four sub-entities are overseen by CCB, which, 

among other things, provides management services and 

consultation; establishes and coordinates the missions of the 

sub-entities; and approves all capital expenditures, certain 

sales of real property, and investment policies of the sub-

entities.  In turn, the sub-entities themselves set 

organizational goals and make plans to accomplish those goals, 

employ staff, set program policies, enter into contracts, raise 

funds, and assure regulatory compliance.   

¶16 Additionally, CCB's executive director supervises the 

operations of each of the sub-entities.  However, neither those 

employed by nor those receiving services from CCB or the sub-

entities are required to be of any particular religious faith.  

                                                 
5 See Wis. Admin. Code ch. DHS 10. 
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Individuals participating in the programs do not receive any 

religious training or orientation, and CCB and the sub-entities 

do not try to "inculcate the Catholic faith with program 

participants."  

¶17 In 1972, the Department of Industry, Labor and Human 

Relations made a determination that CCB was subject to the 

unemployment compensation law after CCB submitted a form that 

self-reported the nature of its operations as "charitable," 

"educational," and "rehabilitative," not "religious."6  CCB has 

been making unemployment contributions since that time. 

¶18 In 2015, the Douglas County Circuit Court determined 

that a sub-entity of CCB not involved in the present case was 

"operated primarily for religious purposes" and thus exempt from 

contributing to the state unemployment system.7  The following 

year, CCB and the sub-entities sought a similar determination 

that they qualified for the exemption, bringing their claim 

first to the Department of Workforce Development (DWD). 

¶19 DWD denied the petitioners' request to withdraw from 

the state system.  It stated:  "It has been determined these 

organizations are supervised and controlled by the Roman 

Catholic Church, but it has not been established they are 

                                                 
6 CCB and the sub-entities are exempt from federal income 

tax pursuant to 26 U.S.C. § 501(c)(3), which provides exemption 

to, among other entities, those "operated exclusively for 

religious, charitable, scientific, testing for public safety, 

literary, or educational purposes." 

7 Challenge Ctr., Inc. v. LIRC, Douglas County Case No. 

2014CV384 (George L. Glonek, Judge). 
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operated primarily for religious purposes."  CCB and the sub-

entities appealed DWD's determination, and an administrative law 

judge (ALJ) reversed.  Consequently, DWD petitioned LIRC for 

review, and LIRC reversed the ALJ, concluding consistent with 

the original DWD decision that the petitioners are not operated 

primarily for religious purposes.  It observed that "while 

services may be religiously motivated and manifestations of 

religious belief, a separate legal entity that provides 

essentially secular services and engages in activities that are 

not religious per se . . . falls outside the scope of Wis. Stat. 

§ 108.02(15)(h)2.," regardless of any affiliation the entity may 

have with a religious organization. 

¶20 Subsequently, CCB and the sub-entities sought judicial 

review in the circuit court and the pendulum swung again, as the 

circuit court reversed LIRC's decision.  DWD and LIRC appealed, 

and the court of appeals reversed, reinstating LIRC's decision 

that CCB and the sub-entities did not establish a religious 

purpose.8  Cath. Charities Bureau, Inc. v. LIRC, 2023 WI App 12, 

406 Wis. 2d 586, 987 N.W.2d 778.  The court of appeals concluded 

that "for an employee's services to be exempt from unemployment 

tax the organization must not only have a religious motivation, 

but the services provided——its activities——must also be 

primarily religious in nature."  Id., ¶33.  Such an analysis, in 

                                                 
8 The court of appeals initially certified the appeal to 

this court, but we denied the certification.  See Wis. Stat. 

§ (Rule) 809.61; Cath. Charities Bureau, Inc. v. LIRC, No. 

2020AP2007, unpublished certification (Wis. Ct. App. Dec. 7, 

2021). 
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the court of appeals' view, does not violate either the federal 

or state constitution because "focusing on the stated 

motivations and the organization's activities allows the 

reviewing body to conduct an objective, neutral review that is 

'highly fact-sensitive' without examining religious doctrine or 

tenets."  Id., ¶54.   

¶21 Applying this understanding, the court of appeals 

determined that "CCB and its sub-entities failed to meet their 

burden to establish that they are exempt from Wisconsin's 

unemployment insurance program and that LIRC properly determined 

that each of the employers was 'operated primarily to administer 

[or provide] social service programs' that are not 'primarily 

for religious purposes.'"  Id., ¶55.  CCB and the sub-entities 

petitioned for this court's review. 

II 

¶22 In an appeal from a LIRC determination, we review 

LIRC's decision rather than that of the circuit court.  Masri v. 

LIRC, 2014 WI 81, ¶20, 356 Wis. 2d 405, 850 N.W.2d 298.  Our 

review is limited by statute.  See Wis. Stat. § 108.09(7)(c)6.  

We may either confirm the commission's order or set it aside on 

one of three grounds:  (1) if the commission acted without or in 

excess of its powers; (2) if the order was procured by fraud; or 

(3) if the commission's findings of fact do not support the 

order.  Id.  LIRC acts outside of its power when it incorrectly 

interprets a statute.  DWD v. LIRC, 2018 WI 77, ¶12, 382 

Wis. 2d 611, 914 N.W.2d 625. 
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¶23 We will uphold LIRC's findings of fact as long as 

there is substantial and credible evidence to support them.  

Friendly Vill. Nursing and Rehab, LLC v. DWD, 2022 WI 4, ¶13, 

400 Wis. 2d 277, 969 N.W.2d 245.  We review LIRC's legal 

conclusions, i.e., questions of law, independently of the 

decisions rendered by the circuit court, the court of appeals, 

and the commission.  Id.; Tetra Tech EC, Inc. v. DOR, 2018 WI 

75, ¶84, 382 Wis. 2d 496, 914 N.W.2d 21. 

¶24 In our review, we are called upon to interpret 

Wisconsin statutes.  Statutory interpretation presents a 

question of law that we review independently of the 

determinations of the circuit court, the court of appeals, and 

the commission.  Greenwald Fam. Ltd. P'ship v. Village of 

Mukwonago, 2023 WI 53, ¶14, 408 Wis. 2d 143, 991 N.W.2d 356; 

Tetra Tech EC, Inc., 382 Wis. 2d 496, ¶84. 

¶25 Additionally, our review is informed by constitutional 

principles.  The application of constitutional principles 

likewise presents a question of law.  St. Augustine Sch. v. 

Taylor, 2021 WI 70, ¶24, 398 Wis. 2d 92, 961 N.W.2d 635.  

III 

¶26 We begin with a short summary of Wisconsin's 

unemployment insurance scheme and then address the competing 

interpretations of "operated primarily for religious purposes" 

within the meaning of Wis. Stat. § 108.02(15)(h)2.  In examining 

this question, we address first whether we must look to the 

purpose of the church in operating the organization or the 

purpose of the nonprofit organization itself in our analysis.  
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We address second whether the organization's motivations, 

activities, or both, drive the analysis of whether a purpose is 

"religious" within the meaning of § 108.02(15)(h)2.  Next, we 

apply our interpretation of the statute to the facts before us.  

Finally, we examine the petitioners' assertion that such 

interpretation violates the First Amendment. 

A 

¶27   The Wisconsin legislature passed the first 

unemployment compensation law in the nation in 1932.9  Then, as 

now, the law evinces a strong public policy in favor of 

compensating the unemployed.  Operton v. LIRC, 2017 WI 46, ¶31, 

375 Wis. 2d 1, 894 N.W.2d 426.   

¶28 At a macro level, "[t]he system generally provides for 

collecting limited funds from a large number of employers, 

particularly during periods of stable employment, then paying 

out benefits during periods of high unemployment from the funds 

that have been accumulated."  Maynard G. Sautter, Employment in 

Wisconsin § 12-1 (Matthew Bender 2023).  The statutes were 

enacted "to avoid the risk or hazards that will befall those 

who, because of employment, are dependent upon others for their 

livelihood."  Princess House, Inc. v. DILHR, 111 Wis. 2d 46, 69, 

330 N.W.2d 169 (1983).  "Consistent with this policy, Wis. Stat. 

ch. 108 is 'liberally construed to effect unemployment 

                                                 
9 See Daniel Nelson, The Origins of Unemployment Insurance 

in Wisconsin, 51 Wis. Mag. Hist. 109, 109 (1967); Operton v. 

LIRC, 2017 WI 46, ¶57, 375 Wis. 2d 1, 894 N.W.2d 426 

(Abrahamson, J., concurring). 
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compensation coverage for workers who are economically dependent 

upon others in respect to their wage-earning status.'"  Operton, 

375 Wis. 2d 1, ¶32 (quoting Princess House, 111 Wis. 2d at 62). 

¶29 The legislature has recognized the social cost of 

unemployment and the need to share the burden presented by 

unemployment.  See Wis. Stat. § 108.01(1).  "In good times and 

in bad times unemployment is a heavy social cost, directly 

affecting many thousands of wage earners.  Each employing unit 

in Wisconsin should pay at least a part of this social cost, 

connected with its own irregular operations, by financing 

benefits for its own unemployed workers."  Id. 

¶30 "Generally, any service for pay for a public, private, 

or nonprofit employer is employment [covered by ch. 108], but 

the service must be provided in Wisconsin or be provided for an 

employer with operations in Wisconsin."  Peter L. Albrecht et 

al., Wisconsin Employment Law § 12.3 (8th ed. 2023).  However, 

some services are statutorily exempt from the "employment" 

services addressed by the unemployment compensation law.  E.g., 

Wis. Cheese Serv., Inc. v. DILHR, 108 Wis. 2d 482, 486, 322 

N.W.2d 495 (Ct. App. 1982) (examining whether an individual is 

exempt from the unemployment system as an independent 

contractor); see Sautter, Employment in Wisconsin § 12-3.  It is 

one of those exemptions, which we will refer to as the 

"religious purposes" exemption, that is at issue in the present 

case. 

¶31  The religious purposes exemption is set forth as part 

of Wis. Stat. § 108.02(15)(h), which provides in full: 
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"Employment" as applied to work for a nonprofit 

organization, except as such organization duly elects 

otherwise with the department's approval, does not 

include service: 

1. In the employ of a church or convention or 

association of churches; 

2. In the employ of an organization operated primarily 

for religious purposes and operated, supervised, 

controlled, or principally supported by a church or 

convention or association of churches; or 

3. By a duly ordained, commissioned or licensed 

minister of a church in the exercise of his or her 

ministry or by a member of a religious order in the 

exercise of duties required by such order. 

¶32 Specifically, CCB and the sub-entities seek exemption 

pursuant to subd. 2, which contains two conditions that both 

must be fulfilled in order for the exemption to apply.  First, 

the subject organization must be "operated primarily for 

religious purposes."  Second, the organization must be 

"operated, supervised, controlled, or principally supported by a 

church or convention or association of churches."  It is 

undisputed that the second condition is satisfied, as CCB and 

the sub-entities are without question "operated, supervised, 

controlled, or principally supported" by the Diocese of 

Superior.  Our inquiry thus focuses on the first condition only:  

"operated primarily for religious purposes." 

¶33 In addressing the issue presented, we must answer the 

threshold question of whose purposes we must examine in our 

analysis——those of the Diocese or those of CCB and the sub-

entities.  To resolve this inquiry, we look first to the 

language of Wis. Stat. § 108.02(15)(h)2.  Sw. Airlines Co. v. 
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DOR, 2021 WI 54, ¶22, 397 Wis. 2d 431, 960 N.W.2d 384 (citing 

State ex rel. Kalal v. Cir. Ct. for Dane Cnty., 2004 WI 58, ¶45, 

271 Wis. 2d 633, 681 N.W.2d 110). 

¶34 Like the court of appeals, our review of the plain 

language of Wis. Stat. § 108.02(15)(h)2. leads us to conclude 

that "the reviewing body is to consider the purpose of the 

nonprofit organization, not the church's purpose in operating 

the organization."  Cath. Charities Bureau, 406 Wis. 2d 586, 

¶24.  There are several textual cues in this language that guide 

us to our conclusion.  We look first to the sentence structure 

of Wis. Stat. § 108.02(15)(h)2.  This structure indicates that 

the religious purposes exemption applies to "service . . . [i]n 

the employ" of an "organization," as opposed to service in the 

employ of a church.  The way the sentence is structured, the 

phrase "operated primarily for religious purposes" modifies the 

word "organization," not the word "church." 

¶35 Such an understanding is confirmed by a look to the 

surrounding provisions.  See Belding v. Demoulin, 2014 WI 8, 

¶15, 352 Wis. 2d 359, 843 N.W.2d 373.  The subdivision directly 

before the religious purposes exemption, Wis. Stat. 

§ 108.02(15)(h)1., exempts from the definition of "employment" 

for unemployment compensation purposes service "[i]n the employ 

of a church."  The subdivision directly after, 

§ 108.02(15)(h)3., exempts service "[b]y a duly ordained, 

commissioned or licensed minister of a church."  Those employed 

by a church are thus addressed in subdivisions 1. and 3., 

indicating, as the court of appeals concluded, that "employees 
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who fall under subd. 2. are to be focused on separately in the 

statutory scheme from employees of a church."  Cath. Charities 

Bureau, 406 Wis. 2d 586, ¶25.  

¶36 Thus, a focus on the church's purpose rather than the 

organization's purpose would render a significant portion of 

Wis. Stat. § 108.02(15)(h)2. surplusage.  See State v. Martin, 

162 Wis. 2d 883, 894, 470 N.W.2d 900 (1991) ("A statute should 

be construed so that no word or clause shall be rendered 

surplusage and every word if possible should be given effect.").  

To explain, Wis. Stat. § 108.02(15)(h)2. contains two provisions 

that both must be fulfilled.  In order to be exempt, a nonprofit 

organization must be "operated primarily for religious purposes" 

and "operated, supervised, controlled, or principally supported 

by a church."  § 108.02(15)(h)2.   

¶37 If we looked to the church's purpose in operating the 

organization only, then any religiously affiliated organization 

would always be exempt.  A church's purpose is religious by 

nature, and this focus is reflected in all of its work, 

including any sub-entities it oversees.  If the tax-exempt 

status of a nonprofit organization operating under the umbrella 

of a church is predicated on the religious purposes of the 

church, an organization operated or controlled by a church 

always will automatically satisfy the first condition.  In other 

words, the second condition of Wis. Stat. § 108.02(15)(h)2. 

would subsume the first.  This would cause the first requirement 

of the statute to be surplusage, a reading we cannot endorse.  

We therefore will examine the purpose of the nonprofit 
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organization, and not that of the church, in determining whether 

a nonprofit organization is "operated primarily for religious 

purposes." 

B 

¶38 Having determined that we look to the purpose of CCB 

and the sub-entities, and not that of the Catholic Church in 

operating CCB and the sub-entities, we turn next to another 

methodological disagreement between the parties.  CCB and the 

sub-entities contend that in our inquiry into whether an 

organization is "operated primarily for religious purposes" we 

must look primarily to the organization's motivations, while 

LIRC advances that the organization's activities are paramount.10 

¶39 Specifically, CCB and the sub-entities argue that the 

court of appeals incorrectly limited the religious purposes 

exemption to church-controlled entities with both purposes and 

                                                 
10 Other jurisdictions have taken varying approaches to 

similar questions.  For example, some jurisdictions have 

considered the activities of an organization in determining 

religious purpose.  See, e.g., Samaritan Inst. v. Prince-Walker, 

883 P.2d 3, 8 (Colo. 1994) (concluding that an organization does 

not "operate primarily for religious purposes" because the 

"services offered are essentially secular"); Cathedral Arts 

Project, Inc. v. Dep't of Econ. Opportunity, 95 So. 3d 970, 973 

(Fla. Dist. Ct. App. 2012) (determining that although an 

organization's motivation may be religious, the organization's 

"primary purpose in operating . . . is to give art instruction 

to underprivileged children" and it is therefore not entitled to 

the exemption).  Conversely, other jurisdictions have granted a 

religious purpose exemption based on the motivations of the 

organization.  See, e.g., Dep't of Emp. v. Champion Bake-N-

Serve, Inc., 592 P.2d 1370, 1373 (Idaho 1979) (concluding that a 

bakery operated by Seventh Day Adventist church was operated 

primarily for religious purposes despite a commercial aspect). 



No. 2020AP2007   

 

18 

 

activities that are religious.  They assert that the court of 

appeals' analysis fails to follow the statutory language because 

the statute refers only to a religious "purpose" and not 

religious "activities." 

¶40 LIRC responds that looking at only an organization's 

motivation would allow the organization to determine its own 

status without consideration of its actual function.  It 

advances that such an interpretation would run afoul of the 

maxim that tax exemptions are to be narrowly construed.  In 

LIRC's view, the court of appeals correctly concluded that the 

term "operated," which appears in the statute, "connotes an 

action or activity."  See Cath. Charities Bureau, 406 

Wis. 2d 586, ¶31. 

¶41 Again, we begin our analysis with the language of the 

statute, and in particular the language at the center of this 

case:  "operated primarily for religious purposes."  The court 

of appeals commenced its analysis by examining the key words 

"operated" and "purposes," and we do likewise.   

¶42 An oft-cited dictionary defines "operate" as "to work, 

perform, or function, as a machine does."  Operate, 

https://www.dictionary.com/browse/operate (last visited Feb. 27, 

2024), see also Operate, Merriam-Webster Online Dictionary, 

https://www.merriam-webster.com/dictionary/operate (last visited 

Feb. 27, 2024) (defining "operate" as "to perform a function").  

As the court of appeals concluded, this definition suggests an 

action being taken——in the context of the statute at issue 
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meaning "what the nonprofit organization does and how it does 

it."  Cath. Charities Bureau, 406 Wis. 2d 586, ¶31. 

¶43 This same dictionary defines "purpose" as "the reason 

for which something exists or is done, made, used, etc."  

Purpose, https://www.dictionary.com/browse/purpose (last visited 

Feb. 27, 2024).  The use of "reason" in this definition implies 

"motivation," or as the court of appeals put it, "why the 

organization acts."  Cath. Charities Bureau, 406 Wis. 2d 586, 

¶31.  

¶44 In examining the meaning of the statute, we must give 

reasonable effect to every word.  State v. Rector, 2023 WI 41, 

¶19, 407 Wis. 2d 321, 990 N.W.2d 213.  We read the statute as a 

whole.  Belding, 352 Wis. 2d 359, ¶15.  Accordingly, both 

"operated" and "purposes" must be given full effect.  In order 

to illustrate how to do this, we consider first the consequences 

if our analysis considered motivations only or activities only 

in determining whether an organization is operated primarily for 

religious purposes.   

¶45 Considering purposes, i.e., motivations, alone would 

give short shrift to the word "operated."  In this scenario, an 

organization could be exempt based purely on its stated reason 

for doing what it does, but its actual "operations" would not 

enter the calculus.  Conversely, if we were to consider 

activities only, then "purposes" would be rendered surplusage.  

A singular focus on the "operations" of the organization at the 

expense of the "purpose" would lead us to excise from the 
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analysis the connection between the organization's activities 

and its religious mission that the statute requires. 

¶46 Reading the statute as a whole, the text and structure 

of Wis. Stat. § 108.02(15)(h)2. indicate that both activities 

and motivations must be considered in a determination of whether 

an organization is "operated primarily for religious purposes."  

Such an interpretation is consistent with the unemployment 

compensation law's legislatively-recognized purpose.  See Wis. 

Stat. § 108.01; Princess House, 111 Wis. 2d at 61 (explaining 

that in determining liability under the Unemployment 

Compensation Act, "the act itself should be put in perspective, 

and the underlying purpose of the act should be given paramount 

consideration").  The unemployment compensation law addresses an 

"urgent public problem" and does so by sharing "fairly" the 

economic burdens of unemployment.  Wis. Stat. § 108.01(1)-(2).   

¶47 In light of this, we have stated that the unemployment 

compensation law is "remedial in nature and should be liberally 

construed to effect unemployment compensation coverage for 

workers who are economically dependent upon others in respect to 
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their wage-earning status."  Princess House, 111 Wis. 2d at 62.11  

As a corollary to this principle, it follows that if a statute 

is liberally construed, then exceptions must be narrowly 

construed.  McNeil v. Hansen, 2007 WI 56, ¶10, 300 Wis. 2d 358, 

731 N.W.2d 273. 

¶48 Correctly demonstrating a narrow construction of the 

exception, the court of appeals here concluded that looking at 

an organization's motivations in a vacuum "would cast too broad 

a net."  Cath. Charities Bureau, 406 Wis. 2d 586, ¶37.  Sole 

reliance on self-professed motivation would essentially render 

an organization's mere assertion of a religious motive 

                                                 
11 Although the United States Supreme Court has in the past 

applied a similar principle of liberal construction of remedial 

statutes, see Peyton v. Rowe, 391 U.S. 54, 65 (1968), recent 

cases suggest a potential step back from this approach.  See, 

e.g., Encino Motorcars, LLC v. Navarro, 584 U.S. __, 138 S. Ct. 

1134, 1142 (2018).  Nevertheless, we follow (and do not 

overrule) the Wisconsin approach to our Unemployment 

Compensation Act and our precedent regarding the interpretation 

of remedial statutes under the Act.  See Operton, 375 Wis. 2d 1, 

¶32; Princess House, Inc. v. DILHR, 111 Wis. 2d 46, 62, 330 

N.W.2d 169 (1983); see generally Miller v. Hanover Ins. Co., 

2010 WI 75, ¶31, 326 Wis. 2d 640, 785 N.W.2d 493; Stuart v. 

Weisflog's Showroom Gallery, Inc., 2008 WI 22, ¶21, 308 

Wis. 2d 103, 746 N.W.2d 762 (explaining that "remedial statutes 

must be liberally construed to advance the remedy that the 

legislature intended to be afforded").  The statutory text 

confirms the original intent of the legislature to provide broad 

coverage for unemployed workers that is "shared . . . fairly" 

among employers.  See generally Wis. Stat. § 108.01.   
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dispositive.12  See Living Faith, Inc. v. Comm'r of Internal 

Revenue, 950 F.2d 365, 372 (7th Cir. 1991) ("While we agree with 

Living Faith that an organization's good faith assertion of an 

exempt purpose is relevant to the analysis of tax-exempt status, 

we cannot accept the view that such an assertion be dispositive.  

Put simply, saying one's purpose is exclusively religious 

doesn't necessarily make it so.").   

¶49 Although the motivations of an organization certainly 

figure into the analysis, allowing self-definition to drive the 

exemption would open the exemption to a broad spectrum of 

organizations based entirely on a single assertion of a 

religious motivation.13  This would run counter to the direction 

that we construe the exemption narrowly.  Considering the 

                                                 
12 The stopping point of the argument presented by CCB and 

the sub-entities is unclear.  For example, at the administrative 

hearing in the present case, the Archbishop of Milwaukee 

testified that he is responsible for overseeing numerous grammar 

schools and high schools, 10 hospitals, and five colleges.  

Under the petitioners' argument, these entities' employees, 

numbering in the thousands, would seemingly lack coverage under 

the state unemployment system. 

13 The argument advanced by the petitioners did not garner 

anywhere close to a majority vote when addressed by the United 

States Supreme Court.  At oral argument, Justice Thomas's 

concurrences in both Hosanna–Tabor Evangelical Lutheran Church 

and Sch. v. Equal Emp. Opportunity Comm'n, 565 U.S. 171, 196-98 

(2012) (Thomas, J., concurring) and Our Lady of Guadalupe Sch. 

v. Morrissey-Berru, 591 U.S. __, 140 S. Ct. 2049, 2069-70 (2020) 

(Thomas, J., concurring, joined by Gorsuch, J.), were invoked to 

support the idea that courts must wholly defer to an 

organization's good-faith claims instead of examining the 

activities of the organization.  However, this position was not 

supported by the majority in either case. 
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organization's activities in addition to its motivations is in 

line with the directive that we follow a narrow construction. 

¶50 Our decision in Coulee Catholic Schools v. LIRC, 2009 

WI 88, 320 Wis. 2d 275, 768 N.W.2d 868, additionally buttresses 

our conclusion.  In that case, the court addressed an issue of 

whether a teacher's position in a religious school is 

"ministerial" such that the First Amendment bars suit under the 

Wisconsin Fair Employment Act.14   

¶51 In examining this question, the court applied the two-

part "primary duties" test.  "The first step is an inquiry into 

whether the organization in both statement and practice has a 

fundamentally religious mission."  Id., ¶48.  Second, the court 

inquires "into how important or closely linked the employee's 

work is to the fundamental mission of that organization."  Id., 

¶49. 

¶52 Although the legal issue and context were different in 

Coulee, we agree with the court of appeals that it "provides 

guidance in understanding the religious purposes exemption 

                                                 
14 The "ministerial exception" recognizes "that the First 

Amendment protects houses of worship from state interference 

with the decision of who will teach and lead a congregation."  

Coulee Cath. Schs., 320 Wis. 2d 275, ¶39.  Premised on the "idea 

that the 'introduction of government standards [in]to the 

selection of spiritual leaders would significantly, and 

perniciously, rearrange the relationship between church and 

state,'" the exception "recognizes that 'perpetuation of a 

church's existence may depend upon those whom it selects to 

preach its values, teach its message, and interpret its 

doctrines both to its own membership and to the world at 

large.'"  Id. (quoting Rayburn v. Gen. Conf. of Seventh-Day 

Adventists, 772 F.2d 1164, 1168-69 (4th Cir. 1985)). 
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here."  Cath. Charities Bureau, 406 Wis. 2d 586, ¶43.  To 

explain, the first step of the primary duties test involves an 

inquiry into an organization's mission.  In analyzing such a 

question, the Coulee court examined both the "statement" and 

"practice" of the organization.  Coulee Cath. Schs., 320 

Wis. 2d 275, ¶48.  See also Our Lady of Guadalupe Sch. v. 

Morrissey-Berru, 591 U.S. __, 140 S. Ct. 2049, 2067-69 (2020).  

In other words, it analyzed both the professions and actions of 

the organization to determine the organization's "mission."   

¶53 The "mission" inquiry in Coulee is analogous to the 

"purpose" analysis we conduct in the present case.  Indeed, 

mission and purpose are even listed as synonyms by a popular 

thesaurus.  Mission, https://www.thesaurus.com/browse/mission 

(last visited Feb. 27, 2024).  The concepts are thus related, 

and the Coulee court's analysis of two factors, professions and 

operations, in its "mission" inquiry supports our examination of 

similar dual considerations in the "purpose" question in the 

present case.  See also Our Lady of Guadalupe Sch., 140 S. Ct. 

at 2067-69. 

¶54 Further, the Seventh Circuit's decision in United 

States v. Dykema, 666 F.2d 1096 (7th Cir. 1981), lends support 

to the assertion that the organization's activities have a role 

to play in determining the organization's "purpose."  In Dykema, 

which involved a determination of a pastor's tax liability, the 

Seventh Circuit observed that "religious purposes" is a "term of 

art in tax law" and that the IRS, in order to determine whether 

such a purpose is present, must examine whether an 
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organization's "actual activities conform to the requirements 

which Congress has established as entitling them to tax exempt 

status."  Id. at 1101 (emphasis added).  

¶55 The Dykema court also emphasized that its inquiry into 

religious purpose is based on "objective criteria," which 

"enable the IRS to make the determination required by the 

statute without entering into any subjective inquiry with 

respect to religious truth which would be forbidden by the First 

Amendment."  Id. at 1100.  It further charted "[t]ypical 

activities of an organization operated for religious purposes" 

as including: 

(a) corporate worship services, including due 

administration of sacraments and observance of 

liturgical rituals, as well as a preaching ministry 

and evangelical outreach to the unchurched and 

missionary activity in partibus infidelium; (b) 

pastoral counseling and comfort to members facing 

grief, illness, adversity, or spiritual problems; (c) 

performance by the clergy of customary church 

ceremonies affecting the lives of individuals, such as 

baptism, marriage, burial, and the like; (d) a system 

of nurture of the young and education in the doctrine 

and discipline of the church, as well as (in the case 

of mature and well developed churches) theological 

seminaries for the advanced study and the training of 

ministers. 

Id.  We reproduce this list not to create any requirement for an 

organization to be determined to have a religious purpose, but 

merely as an illustration.  The Dykema court's listed hallmarks 

of a religious purpose are by no means exhaustive or necessary 

conditions and the listed activities may be different for 

different faiths.   
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¶56 We do not adopt a rigid formula for deciding whether 

an organization is operated primarily for religious purposes.  

See Hosanna–Tabor Evangelical Lutheran Church and Sch. v. Equal 

Emp. Opportunity Comm'n, 565 U.S. 171, 190 (2012).  Instead, we 

agree with the Dykema court that an examination of an 

organization's activities lends itself to an objective inquiry 

that does not lead us into a First Amendment quagmire, as will 

be discussed further below.15 

¶57 We therefore conclude that in determining whether an 

organization is "operated primarily for religious purposes" 

within the meaning of Wis. Stat. § 108.02(15)(h)2., we must 

examine both the motivations and the activities of the 

organization. 

                                                 
15 Our examination of an organization's activities also 

finds support in a federal law utilizing the same language as 

the statute we examine here.  See 26 U.S.C. § 3309(b)(1)(B).  A 

report of the House Ways and Means Committee on that law sets 

forth an example of its application that focuses on an 

organization's activities: 

Thus, the services of the janitor of a church would be 

excluded, but services of a janitor for a separately 

incorporated college, although it may be church 

related, would be covered.  A college devoted 

primarily to preparing students for the ministry would 

be exempt, as would a novitiate or a house of study 

training candidates to become members of religious 

orders.  On the other hand, a church related 

(separately incorporated) charitable organization 

(such as, for example, an orphanage or a home for the 

aged) would not be considered under this paragraph to 

be operated primarily for religious purposes. 

H.R. Rep. No. 91-612, at 44 (1969).  Congress thus envisioned 

that an examination of activities, and not merely motivations, 

would be undertaken given the language we examine in this case. 



No. 2020AP2007   

 

27 

 

C 

¶58 We turn next to apply our statutory interpretation to 

the facts before us.  The burden to establish an exemption is on 

CCB and the sub-entities.  See Princess House, 111 Wis. 2d at 

66; Sw. Airlines, 397 Wis. 2d 431, ¶24 (explaining that "[t]he 

burden is on the party seeking the exemption to prove its 

entitlement" and "taxation is the rule and exemption is the 

exception").   

¶59 CCB and the sub-entities profess to have a religious 

motivation.  Specifically, they state that their services "are 

based on gospel values and the principles of the Catholic Social 

Teachings."  Indeed, it is part of CCB's mission to "carry on 

the redeeming work of our Lord by reflecting gospel values and 

the moral teaching of the church."  We accept these statements 

at face value, and LIRC does not argue that these assertions of 

religious motivation are insincere, fraudulent, or otherwise not 

credible.  Cf. Holy Trinity Cmty. Sch., Inc. v. Kahl, 82 

Wis. 2d 139, 155, 262 N.W.2d 210 (1978) (indicating that the 

court is "obliged to accept the professions of the school" as to 

its affiliation and "to accord them validity without further 

inquiry" but the court may "look behind such decisions where 

there is evidence of fraud or collusion").   

¶60 However, accepting an organization's motivations does 

not end the inquiry as we must also examine its activities.  We 

look for guidance from prior cases to further the analysis.  In 

Dykema, the court's examination of activities focused on whether 

an organization participated in worship services, religious 
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outreach, ceremony, or religious education.  Dykema, 666 F.2d at 

1100.  Here, such criteria weigh in favor of a determination 

that CCB's and the sub-entities' activities are not "primarily" 

religious in nature.  The record demonstrates that CCB and the 

sub-entities, which are organized as separate corporations apart 

from the church itself, neither attempt to imbue program 

participants with the Catholic faith nor supply any religious 

materials to program participants or employees.  Although not 

required, these would be strong indications that the activities 

are primarily religious in nature.   

¶61 Our own precedent, albeit in another First Amendment 

context, further bolsters this conclusion.  In Coulee Catholic 

Schools, 320 Wis. 2d 275, ¶48, we distinguished "one 

religiously-affiliated organization committed to feeding the 

homeless [that] has only a nominal tie to religion" from 

"another religiously-affiliated organization committed to 

feeding the homeless [that] has a religiously infused mission 

involving teaching, evangelism, and worship" for purposes of the 

ministerial exception.  CCB and the sub-entities fit into the 

former category.  Both employment with the organizations and 

services offered by the organizations are open to all 

participants regardless of religion. 

¶62 CCB's and the sub-entities' activities are primarily 

charitable and secular.  The sub-entities provide services to 

individuals with developmental and mental health disabilities.  

These activities include job training, placement, and coaching, 

as well as services related to activities of daily living.  CCB 
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provides background support and management services for these 

activities——a wholly secular endeavor.  See supra, ¶¶10-15.   

¶63 Such services can be provided by organizations of 

either religious or secular motivations, and the services 

provided would not differ in any sense.  This is illustrated by 

a historical look at one of CCB's sub-entities, BCDS.  As noted 

by the court of appeals, BCDS was not under the CCB umbrella 

until 2014, before which it had no affiliation with any 

religious organization.  See Cath. Charities Bureau, 406 

Wis. 2d 586, ¶59.  Yet the services provided before and after 

BCDS's partnership with CCB commenced were exactly the same.  We 

agree with the court of appeals that "[t]he fact that the manner 

in which BCDS carried out its mission did not change after it 

became an affiliate of CCB supports our conclusion that BCDS' 

purpose and operations are not primarily religious."  Id.   

¶64 The other three sub-entities at issue offer services 

comparable to those offered by BCDS.  In other words, they offer 

services that would be the same regardless of the motivation of 

the provider, a strong indication that the sub-entities do not 

"operate primarily for religious purposes." 

¶65 This result is further supported with a look to 

federal law.  We observe that Wisconsin's religious purposes 

exemption contains verbatim language to a provision of federal 

law, with which Wisconsin's law was enacted to conform.  See 26 

U.S.C. § 3309(b)(1)(B); 1971 S.B. 330 (noting that the proposed 

changes to Wisconsin law "will bring Wisconsin's law in line 

with the 1970 amendments to the federal unemployment tax act" 
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and that "[a]ny less coverage would cost federal tax credits").  

A report of the House Ways and Means Committee on that federal 

law indicates that, identical to Wisconsin's law, it: 

excludes services of persons where the employer is a 

church or convention or association of churches, but 

does not exclude certain services performed for an 

organization which may be religious in orientation 

unless it is operated primarily for religious purposes 

and is operated, supervised, controlled, or 

principally supported by a church (or convention or 

association of churches).  

H.R. Rep. No. 91-612, at 44 (1969).  Importantly, the House 

Report continues and provides examples of employment that would 

and would not be entitled to the exemption: 

Thus, the services of the janitor of a church would be 

excluded, but services of a janitor for a separately 

incorporated college, although it may be church 

related, would be covered.  A college devoted 

primarily to preparing students for the ministry would 

be exempt, as would a novitiate or a house of study 

training candidates to become members of religious 

orders.  On the other hand, a church related 

(separately incorporated) charitable organization 

(such as, for example, an orphanage or a home for the 

aged) would not be considered under this paragraph to 

be operated primarily for religious purposes. 

Id. (emphasis added).  

¶66 Comparing the services offered by CCB and the sub-

entities here to the listed examples, the "orphanage" or "home 

for the aged" is analogous.  The services provided by a 

religiously run orphanage and a secular one do not differ in any 

meaningful sense.  The same is true of a "home for the aged."  

And the same principle applies to the developmental services 

provided by the sub-entities at the center of this case.   
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¶67 Although CCB and the sub-entities assert a religious 

motivation behind their work, the statutory language indicates 

that this is not enough to receive the exemption.  An objective 

examination of the actual activities of CCB and the sub-entities 

reveals that their activities are secular in nature.  We 

therefore conclude that CCB and the sub-entities are not 

operated primarily for religious purposes within the meaning of 

Wis. Stat. § 108.02(15)(h)2.   

IV 

¶68 Finally, we examine the petitioners' assertion that 

the above statutory interpretation violates the First 

Amendment.16  Specifically, they advance that such analysis and 

conclusion creates a conflict with the First Amendment to the 

United States Constitution by violating both the Establishment 

Clause and Free Exercise Clause. 

¶69 Together referred to as the Religion Clauses, the 

Establishment and Free Exercise clauses provide in their 

entirety:  "Congress shall make no law respecting an 

establishment of religion, or prohibiting the free exercise 

thereof . . . ."  U.S. Const. amend. I.   

¶70 The Establishment Clause protects against three main 

evils:  sponsorship, financial support, and active involvement 

                                                 
16 In full, the First Amendment provides:  "Congress shall 

make no law respecting an establishment of religion, or 

prohibiting the free exercise thereof; or abridging the freedom 

of speech, or of the press; or the right of the people peaceably 

to assemble, and to petition the Government for a redress of 

grievances."  U.S. Const. amend. I. 
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of the sovereign in religious activity.  Jackson v. Benson, 218 

Wis. 2d 835, 856, 578 N.W.2d 602 (1998) (citing Walz v. Tax 

Comm'n, 397 U.S. 664, 668 (1970)).  In other words, it operates 

to prohibit the government from enacting laws that "aid one 

religion, aid all religions, or prefer one religion over 

another."  Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 

216 (1963) (quoting Everson v. Bd. of Educ. of Ewing Twp., 330 

U.S. 1, 15 (1947)).   

¶71 It further prohibits the excessive entanglement of the 

state in religious matters, a principle known as the 

entanglement doctrine.  St. Augustine Sch., 398 Wis. 2d 92, ¶42.  

Excessive entanglement occurs "if a court is required to 

interpret church law, policies, or practices."  L.L.N. v. 

Clauder, 209 Wis. 2d 674, 687, 563 N.W.2d 434 (1997).  Such an 

inquiry is prohibited by the First Amendment.  Id.  However, "a 

court may hear an action if it will involve the consideration of 

neutral principles of law."  Id. 

¶72 On the other hand, the Free Exercise Clause assures 

"the right to harbor religious beliefs" by "protecting the 

ability of those who hold religious beliefs of all kinds to live 

out their faiths in daily life."  Kennedy v. Bremerton Sch. 

Dist., 597 U.S. 507, 524 (2022).  It protects religious 

organizations' right "to decide for themselves, free from state 

interference, matters of church government as well as those of 

faith and doctrine."  Coulee Cath. Schs., 320 Wis. 2d 275, ¶37 

(quoting Kedroff v. St. Nicholas Cathedral of Russian Orthodox 

Church in N. Am., 344 U.S. 94, 116 (1952)).   
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¶73 Both Religion Clauses inform a doctrine known as the 

church autonomy principle, which "is perhaps best understood as 

marking a boundary between two separate polities, the secular 

and the religious, and acknowledging the prerogatives of each in 

its own sphere."  Korte v. Sebelius, 735 F.3d 654, 677 (7th Cir. 

2013).  "The church-autonomy doctrine respects the authority of 

churches to select their own leaders, define their own 

doctrines, resolve their own disputes, and run their own 

institutions free from governmental interference."  Id. (quoted 

source omitted).  In other words, it protects religious 

institutions from "secular control or manipulation."  Kedroff, 

344 U.S. at 116.  

¶74 The Religion Clauses are inherently in tension with 

each other.  We acknowledged this complicated interplay in State 

v. Yoder, 49 Wis. 2d 430, 444, 182 N.W.2d 539 (1971) aff'd 

Wisconsin v. Yoder, 406 U.S. 205 (1972).  Indeed, the Religion 

Clauses are "not the most precisely drawn portions of the 

Constitution."  Walz, 397 U.S. at 668.  Both clauses are "cast 

in absolute terms," id., and therefore have the tendency to 

"overlap, can conflict, and cannot always be squared on any 

strict theory of neutrality."  Yoder, 49 Wis. 2d at 444.   

¶75 The United States Supreme Court has also acknowledged 

these tensions, instructing that "[a]dherence to the policy of 

neutrality" is paramount to prevent "the kind of involvement 

that would tip the balance toward government control of churches 

or governmental restraint on religious practice."  Walz, 397 
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U.S. at 669-70.  At the same time, it emphasizes that strict 

adherence is not always feasible:   

The course of constitutional neutrality in this area 

cannot be an absolutely straight line; rigidity could 

well defeat the basic purpose of these provisions, 

which is to insure that no religion be sponsored or 

favored, none commanded, and none inhibited.  The 

general principle deducible from the First Amendment 

and all that has been said by the Court is this:  that 

we will not tolerate either governmentally established 

religion or governmental interference with religion.  

Short of those expressly proscribed governmental acts 

there is room for play in the joints productive of a 

benevolent neutrality which will permit religious 

exercise to exist without sponsorship and without 

interference. 

Id. at 669.   

¶76 A religious institution's First Amendment rights are 

not unlimited.  Just as there are limitations on First Amendment 

free speech, i.e., the proverbial prohibition of yelling "fire" 

in a crowded theater,17 so too are there limitations here.  The 

challenge is to balance the competing interests.  We are 

assisted in achieving this balance by a review of precedent, and 

by a review of how other jurisdictions have navigated the 

challenge.   

¶77 An as-applied challenge, such as that brought by CCB 

and the sub-entities, requires an assessment of the merits of 

the challenge by considering the facts of the particular case in 

                                                 
17 See Schenck v. United States, 249 U.S. 47, 52 (1919). 
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front of the court.18  State v. Hamdan, 2003 WI 113, ¶43, 264 

Wis. 2d 433, 665 N.W.2d 785.  For an as-applied challenge to 

succeed, the challenger must demonstrate that the challenger's 

constitutional rights were actually violated.  State v. 

Roundtree, 2021 WI 1, ¶18, 395 Wis. 2d 94, 952 N.W.2d 765.  If 

such a violation occurred, the operation of the law is void as 

to the facts presented for the party asserting the claim.  Id.  

We presume that the statute is constitutional, and the party 

raising a constitutional challenge must prove that the 

challenged statute has been applied in an unconstitutional 

manner beyond a reasonable doubt.  Id.; State v. Christen, 2021 

WI 39, ¶32, 396 Wis. 2d 705, 958 N.W.2d 746; State v. Wood, 2010 

WI 17, ¶15, 323 Wis. 2d 321, 780 N.W.2d 63.  

¶78 With this standard in mind, we turn now to the 

petitioners' constitutional claims to determine whether CCB and 

                                                 
18 There are two major types of constitutional challenges:  

facial and as-applied.  State v. Roundtree, 2021 WI 1, ¶17, 395 

Wis. 2d 94, 952 N.W.2d 765.  A party challenging a law as 

unconstitutional on its face must show that the law cannot be 

constitutionally enforced under any circumstances.  Id.  In 

contrast, in an as-applied challenge, the court assesses the 

merits of the challenge by considering the facts of the 

particular case before it.  Id., ¶18.  The parties' briefing was 

not particularly clear regarding which type of challenge CCB and 

the sub-entities bring here.  Both LIRC and the court of appeals 

interpreted the petitioners' challenge to be an as-applied 

challenge, and we do the same.  See Cath. Charities Bureau, 406 

Wis. 2d 586, ¶47 ("[W]e note that the parties do not argue that 

the statute itself violates the First Amendment, meaning that 

CCB does not assert a facial constitutional challenge.").  In 

any event, the standard for a facial challenge is more 

stringent, and if an as-applied challenge fails, then a facial 

challenge will also necessarily fail because the law can be 

constitutionally applied in at least one circumstance. 
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the sub-entities have made the requisite showing that Wis. Stat. 

§ 108.02(15)(h)2. has been unconstitutionally applied to them 

beyond a reasonable doubt.  CCB and the sub-entities claim that 

LIRC's statutory interpretation leads to a violation of the 

Establishment Clause and the Free Exercise Clause in three ways:  

(1) by causing an excessive state entanglement with religion, 

(2) by violating the church autonomy principle, and (3) by 

discriminating "against religious entities with a more complex 

polity" and "penalizing CCB for its Catholic beliefs regarding 

how it must serve those most in need."  We address each argument 

in turn. 

A 

¶79 CCB and the sub-entities assert initially that LIRC's 

interpretation of the statutory exemption violates the 

Establishment Clause by occasioning an excessive state 

entanglement with religion.  Specifically, they argue that 

examination of an organization's activities "requires Wisconsin 

courts (and government officials) to conduct an intrusive 

inquiry into the operations of religious organizations that seek 

the religious purposes exemption." 

¶80 However, the protection provided by the Establishment 

Clause is not a blanket protection against any type of 

governmental inquiry into a religious organization.  There are 

certain instances that require some investigation, including 

determining tax liability or the applicability of a tax 

exemption.  See Walz, 397 U.S. at 675-76.  In fact, 

investigations into tax-exempt status are consistent with a 
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long-standing tradition of treating religious organizations 

equally under the law.  See id. at 680.  Indeed, both taxation 

of churches and exemption "occasion[] some degree of involvement 

with religion."  Id. at 674. 

¶81 The Establishment Clause does not treat religion as a 

third rail that courts cannot touch.  Rather, it ensures that 

the inevitable "degree of involvement" in such a determination 

does not cross into an evaluation of religious dogma.  The 

Supreme Court, in fact, has "upheld government benefits and tax 

exemptions that go to religious organizations, even though those 

policies have the effect of advancing or endorsing religion," 

Am. Legion v. Am. Humanist Ass'n, 588 U.S. __, 139 S. Ct. 2067, 

2092 (2019) (Kavanaugh, J., concurring). 

¶82 Although such an inquiry necessarily links the 

government with religious organizations, "some degree of 

involvement" does not offend the First Amendment.  Walz, 397 

U.S. at 674; see also id. at 697 n.1 (Harlan, J., concurring).  

An inquiry evaluating "the scope of charitable activities in 

proportion to doctrinal pursuits may be difficult," but such 

difficulty "does not render it undue interference with religion" 

as long as it "does not entail judicial inquiry into dogma and 

belief."  Id. at 697 n.1 (Harlan, J., concurring). 

¶83 The truth or falsity of a religious belief is not a 

proper matter for us, or any other court to decide, but courts 

still must answer "delicate question[s]" to avoid "allowing 

every person to make his own standards on matters of conduct in 

which society as a whole has important interests."  Yoder, 406 
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U.S. at 215-16.  The key is for any inquiry a court undertakes 

to remain on the right side of the line and not involve an 

examination into the religious beliefs, practices, or dogma of 

an organization.  Cf. St. Augustine Sch., 398 Wis. 2d 92, ¶¶47-

49.  For example, in St. Augustine School, we observed that an 

examination of "a school's professions that are published on its 

public website or set forth in filings with the state does not 

necessarily require any investigation or surveillance into the 

practices of the school."  Id., ¶48.  Consideration of 

"professions" without any surveillance of whether an 

organization's practices are consistent with a particular 

religious dogma ensures that the inquiry remains on the right 

side of the line.  Id., ¶49.  

¶84 Such is our challenge here.  We begin the inquiry by 

again looking at the statute at issue.  As set forth above, the 

language of Wis. Stat. § 108.02(15)(h)2. dictates that we 

examine both the organization's motivations and activities to 

determine whether the organization is "operated primarily for 

religious purposes" and thus is entitled to exemption from 

unemployment tax.   

¶85 Examining both the motivations and activities of the 

organization requires minimal judicial inquiry into religion, as 

there is no examination of whether CCB's or the sub-entities' 

activities are consistent or inconsistent with Catholic 

doctrine.  A court need only determine what the nature of the 

motivations and activities of the organizations are——not whether 

they are "Catholic" enough to qualify for the exemption.   
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¶86 Again, this inquiry requires "some degree of 

involvement" with religion.  See Walz, 397 U.S. at 674.  But 

rather than necessarily creating a constitutional problem, such 

an inquiry is inherent in any statutory scheme that offers tax 

exemption to religious entities.  Id.; see id. at 675 ("There is 

no genuine nexus between tax exemption and establishment of 

religion.").  The review we endorse in this case is a neutral 

and secular inquiry based on objective criteria, examining the 

activities and motivations of a religious organization.  See St. 

Augustine Sch., 398 Wis. 2d 92, ¶5 (concluding that a "neutral 

and secular inquiry" into a religious organization is 

constitutional); Dykema, 666 F.2d at 1100 (applying "objective 

criteria" to an investigation into a religious organization's 

activities.) 

¶87 Our conclusion is consistent with those of other 

courts that have examined similarly "delicate" questions.  For 

example, in Dykema, the Seventh Circuit examined an 

organization's actual activities, just as we do here.  Id. 

("Objective criteria for examination of an organization's 

activities . . . enable the IRS to make the determination 

required by the statute without entering into any subjective 

inquiry with respect to religious truth which would be forbidden 

by the First Amendment.").  Our examination of the motivations 

and actual activities of an organization here is akin to our 

consideration of a school's corporate documents, professions 

with regard to self-identification and affiliation, and website 

to which we gave a constitutional seal of approval in St. 
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Augustine School.  398 Wis. 2d 92, ¶5.  This "neutral and 

secular" inquiry does not intrude on questions of religious 

dogma.  See id.    

¶88 Further, a look to history strongly supports our 

consideration of an organization's activities, to which CCB and 

the sub-entities object.  As detailed below, this history 

establishes two essential principles for our purposes here.  

First, that an inquiry into "purpose" that examines an 

organization's actual activities has long been established in 

statutory enactments and the common law, and second, that courts 

have embraced, rather than shunned, a judicial inquiry into an 

organization's actual activities in order to make a 

determination of "purpose" to inform whether the organization 

qualifies for exemption.  Our decision here is thus consistent 

with court's historical treatment of similar questions. 

¶89 Religious tax exemption has been traced from ancient 

times through the British common law.  See John W. Whitehead, 

Tax Exemption and Churches:  A Historical and Constitutional 

Analysis, 22 Cumb. L. Rev. 521, 524-36 (1992).  British common 

law, and certain colonial legislatures, widely granted property 

tax exemptions to church property.  John Witte, Jr., Tax 

Exemption of Church Property:  Historical Anomaly or Valid 

Constitutional Practice?, 64 S. Cal. L. Rev. 363, 372-74 (1991).  

The law of equity, on the other hand, also accorded tax 

exemption to church properties, but only to those which were 

devoted to "charitable uses."  Id. at 375.  Thus, there has 

historically been some examination of a property's actual use, 
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not just reliance on an organization's religious character.  In 

other words, courts have long placed import on what a religious 

organization does, and not just on what it says. 

¶90 As these exemptions evolved, statutory language 

likewise focused on an organization's "purpose."  Indeed, from 

the earliest statutory enactments regarding tax exemption for 

religious entities, an examination of an organization's 

activities has been part and parcel of the inquiry.   

¶91 For instance, the Wilson-Gorman Tariff Act of 1894, 

one of the earliest tax statutes that referenced an exemption 

for religious purposes, provided a tax exemption to a flat 

income tax.  It stated:   

"[N]othing herein contained shall apply 

to . . . corporations, companies, or associations 

organized and conducted solely for charitable, 

religious, or educational purposes, including 

fraternal beneficiary associations."  Though the law 

was declared unconstitutional by the Supreme Court in 

1895, the exemption language contained in the act 

would provide the cornerstone for tax legislation 

involving charitable organizations for the next 

century.  

Paul Arnsberger, et al., A History of the Tax-Exempt Sector:  An 

SOI Perspective, IRS Stat. of Income Bull. 105, 106-07 (Winter 

2008), www.irs.gov/pub/irs-soi/tehistory.pdf.  Similarly, a 

subsequent enactment, the Revenue Act of 1909, granted exemption 

to "any corporation or association organized and operated 

exclusively for religious, charitable, or educational purposes, 

no part of the net income of which inures to the benefit of any 
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private stockholder or individual."  Id. at 107 (emphasis 

added).   

¶92 The ubiquity of religious tax exemptions and the 

analytical consequences of such exemptions have been recognized 

by the United States Supreme Court.  Specifically, the Walz 

Court observed that "Congress, from its earliest days, has 

viewed the Religion Clauses of the Constitution as authorizing 

statutory real estate tax exemption to religious bodies," noting 

several examples from the early 1800's.  Walz, 397 U.S. at 677.  

As stated above, however, the Walz court also emphasized that 

"some degree of involvement" with religion is a necessary 

consequence of offering tax exemption to religious entities.  

Id. at 674.    

¶93 Tax exemptions for entities with a religious "purpose" 

being well-established in historical enactments, it is paramount 

that there be a mechanism for determining if an organization 

qualifies.  See Ecclesiastical Order of Ism of Am, Inc. v. 

Chasin, 653 F. Supp. 1200, 1205 (E.D. Mich. 1986) ("Without [an 

examination of religious activities], it would be difficult to 

see how any church could qualify as a tax exempt organization 

'for religious purposes.'").  Such an endeavor inherently 

requires judicial inquiry and has on many occasions throughout 

the history of both federal and state law resulted in denial of 
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tax exemption where religion is claimed as the basis of the 

exemption.19   

¶94 For the above reasons, we conclude that CCB and the 

sub-entities have failed to demonstrate beyond a reasonable 

doubt an unconstitutional entanglement with religion.  The 

motivations and activities framework dictated by the language of 

Wis. Stat. § 108.02(15)(h)2. does not require the court to stray 

from a neutral and secular inquiry to an impermissible 

examination of religious dogma. 

B 

¶95 CCB and the sub-entities contend next that LIRC's 

interpretation violates the church autonomy principle.  Namely, 

they argue that the church autonomy principle is violated 

because LIRC's interpretation penalizes the choice CCB made to 

structure itself and its sub-entities as corporations separate 

from the church itself.  CCB and the sub-entities advance that 

the church autonomy principle is violated by "divid[ing] up 

religious bodies according to secular principles."  They point 

                                                 
19 See, e.g., Gibbons v. District of Columbia, 116 U.S. 404, 

407 (1886); All Saints Par. v. Inhabitants of Town of Brookline, 

59 N.E. 1003, 1004 (Mass. 1901); Trinity Church v. City of New 

York, 10 How. Pr. 138, 140-41 (N.Y. Sup. Ct. 1854); In re City 

of Pawtucket, 52 A. 679, 679 (R.I. 1902); Frederick Cnty. 

Comm'rs v. Sisters of Charity of Saint Joseph, 48 Md. 34, 43 

(Md. 1878); see also Waushara County v. Graf, 166 Wis. 2d 442, 

462-63, 480 N.W.2d 16 (1992); Midtown Church of Christ, Inc. v. 

City of Racine, 83 Wis. 2d 72, 73-74, 264 N.W.2d 281 (1978); 

John W. Whitehead, Tax Exemption and Churches:  A Historical and 

Constitutional Analysis, 22 Cumb. L. Rev. 521, 545 n.184 (1992) 

(collecting cases both upholding and disallowing property tax 

exemptions for churches and other religious organizations).  
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to Kedroff, 344 U.S. 94, to assert that the government is 

thereby "interfering with the Church's internal governance," 

which adversely affects the faith and mission of the church 

itself.  

¶96  Kedroff illustrates the type of ecclesiastical 

governance matters protected by the church autonomy principle.  

At issue in Kedroff was an inter-church controversy over the 

right to use a Russian Orthodox cathedral in New York City.  Id. 

at 96-97.  The controversy arose between the North American 

Russian Orthodox churches, which claimed the right to use the 

cathedral belonged to an archbishop elected by them, and the 

Supreme Court Authority, which claimed the right belonged 

instead to an archbishop appointed by the patriarch in Moscow.  

Id.  New York's highest court ruled in favor of the North 

American churches, based on a state law requiring every Russian 

Orthodox church in New York to recognize the determination of 

the governing body of the North American churches as 

authoritative.  Id. at 99 n.3.    

¶97 The Kedroff Court concluded that the state statute at 

issue was unconstitutional because it allowed the "power of the 

state into the forbidden area of religious freedom contrary to 

the principles of the First Amendment" by "displac[ing] one 

church administrator with another . . . [thereby] pass[ing] the 

control of matters strictly ecclesiastical from one church 

authority to another."  Id. at 119.  The right to acquire the 

cathedral was determined to be "strictly a matter of 

ecclesiastical government."  Id. at 115. 
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¶98 In contrast to the New York statute at issue in 

Kedroff, Wis. Stat. § 108.02(15)(h)2. neither regulates internal 

church governance nor mandates any activity.  

Section 108.02(15)(h)2. defines what employment is for the 

purposes of unemployment insurance without reference to any 

religious principles or any attempt to control internal church 

operations.  Put simply, it does not concern matters that are 

"strictly" or even remotely "ecclesiastical," which belong to 

the church alone.  See id. 

¶99 CCB and the sub-entities claim that viewing their 

motives and activities separate from those of the church 

penalizes their "choice to be 'structured as separate 

corporations'——a religious decision grounded in church polity 

and internal governance."  On the contrary, the claim that in 

order to receive the exemption the church is now required to 

structure itself as a single entity rather than separately 

incorporated subsidiaries is unpersuasive.  The statute at issue 

dictates that it is the motivation and activities of the non-

profit that determine its tax-exempt status, not its corporate 

structure.   

¶100 It is not difficult to imagine a non-profit 

organization structured as a separate sub-entity of a church 

that is "operated primarily for religious purposes," that is, 

with both motivations and activities that are religious.  For 

example, if one of the religiously-motivated sub-entities in 

this case partook in activities such as those cited by the 

Dykema court as indicative of a religious purpose, see supra, 
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¶55, it would have a stronger argument that, despite being 

incorporated separately from a religious institution, it is 

nevertheless "operated primarily for religious purposes" within 

the meaning of Wis. Stat. § 108.02(15)(h)2.20  Thus, CCB and the 

sub-entities have failed to demonstrate that the church autonomy 

principle has been violated beyond a reasonable doubt because 

the statute does not interfere with its internal governance or 

any ecclesiastical matters.  

C 

¶101 Next, CCB and the sub-entities claim that LIRC's 

proposed interpretation as applied to them abandons "[the] 

bedrock principle of neutrality among religions" and violates 

the Free Exercise Clause in at least two ways.  First, CCB and 

the sub-entities advance that it violates the principle of 

neutrality because "it discriminates against religious entities 

with a more complex polity."  In other words, CCB and the sub-

entities contend that the Catholic Church is penalized under 

LIRC's interpretation for "organizing itself as a group of 

                                                 
20 See also Schwartz v. Unemployment Ins. Comm'n, 895 A.2d 

965, 970 (Me. 2006) (concluding that a nonprofit organization 

which, in part, provides healthcare to island communities, is 

operated primarily for religious purposes because of its 

religious motivations and activities including bringing pastors 

to island communities, offering Christmas programs, and 

employing clergy members); Peace Lutheran Church v. State, 

Unemployment Appeals Comm'n, 906 So. 2d 1197, 1199-1200 (Fla. 

Dist. Ct. App. 2005) (determining that a child care center 

located at a church was operated primarily for religious 

purposes because it provided outreach for the church and its 

"religious purposes pervade all aspects of the school/day care 

center.").   
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separate corporate bodies——in contrast to other religious 

entities that include a variety of ministries as part of a 

single incorporated or unincorporated body."   

¶102 Second, CCB and the sub-entities claim that LIRC's 

interpretation is not neutral because it penalizes them "for 

[their] Catholic beliefs regarding how [they] must serve those 

most in need."  They point to LIRC's and the court of appeals' 

decisions as "identifying [certain21] characteristics of CCB's 

ministry as factors favoring denial of an otherwise-available 

exemption."  Such an interpretation, in the petitioners' view, 

"flies in the face of Catholic beliefs about care for the poor" 

and "favors religious groups that require those they serve to 

adhere to the faith of that group or be subject to 

proselytization."   

¶103 As a threshold matter, a party making a free exercise 

challenge must demonstrate that the challenged law burdens their 

religious exercise in a constitutionally significant way.  

"[T]he Free Exercise Clause does not require an exemption from a 

governmental program unless, at a minimum, inclusion in the 

program actually burdens the claimant's freedom to exercise 

religious rights."  Tony and Susan Alamo Found. v. Sec'y of 

                                                 
21 LIRC and the court of appeals observe that CCB does not 

engage in any of the following activities:  inculcating Catholic 

faith; teaching the Catholic religion; evangelizing or 

participating in religious rituals or worship services; 

requiring employees, participants or board members to be of 

Catholic faith; requiring attendance at religious training, 

orientation, or services; and disseminating religious materials.  
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Labor, 471 U.S. 290, 303 (1985); see also Sch. Dist. of Abington 

Twp., 374 U.S. at 223 ("[I]t is necessary in a free exercise 

case for one to show the coercive effect of the enactment as it 

operates against him in the practice of his religion.").  If 

such a burden has been shown, then the analysis proceeds to the 

second step, where a party may carry its burden of proving a 

free exercise violation by showing that a governmental entity 

has burdened a sincere religious practice pursuant to a policy 

that is not "neutral" or "generally applicable."  Bremerton, 507 

U.S. at 525.   

¶104 Importantly for our Free Exercise analysis, LIRC 

asserts that CCB and the sub-entities have not shown that "the 

unemployment insurance system burdens their religious beliefs."  

In LIRC's view, "[i]nclusion in the unemployment program is not 

a constitutionally significant burden."  LIRC's argument 

continues: "The commission's interpretation does not prohibit 

the Diocese or the employers from engaging in any activity.  The 

employers have participated in the State unemployment insurance 

program for many years and do not contend that their 

participation was a significant or substantial burden on their 

religious practices or beliefs."   

¶105 A look to United States Supreme Court precedent 

illustrates that LIRC's position is correct.  "[T]o the extent 

that imposition of a generally applicable tax merely decreases 

the amount of money appellant has to spend on its religious 

activities, any such burden is not constitutionally 

significant."  Jimmy Swaggart Ministries v. Bd. of Equalization 
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of Cal., 493 U.S. 378, 391 (1990).  "[T]he very essence of such 

a tax is that it is neutral and nondiscriminatory on questions 

of religious belief."  Id. at 394; see Hernandez v. Comm'r of 

Internal Revenue, 490 U.S. 680, 699-700 (1989) (concluding that 

the burden imposed by a provision of the Internal Revenue Code 

governing charitable deduction was "no different from that 

imposed by any public tax or fee" and that even a "substantial 

burden would be justified by the 'broad public interest in 

maintaining a sound tax system,' free of 'myriad exceptions 

flowing from a wide variety of religious beliefs.'") (quoted 

source omitted); accord Coulee Cath. Schs., 320 Wis. 2d 275, ¶65 

("General laws related to building licensing, taxes, social 

security, and the like are normally acceptable."). 

¶106 Such is the nature of the unemployment tax at issue 

here.  CCB and the sub-entities have not identified how the 

payment of unemployment tax prevents them from fulfilling any 

religious function or engaging in any religious activities.  As 

the United States Supreme Court said, the decrease in the money 

available for religious or charitable activities that comes with 

paying a generally applicable tax is not a constitutionally 

significant burden.  Jimmy Swaggart Ministries, 493 U.S. at 391.  

CCB and the sub-entities thus cannot surmount the threshold 

inquiry to demonstrate a Free Exercise violation.  Because CCB 

and the sub-entities have failed to demonstrate that the statute 

imposes a constitutionally significant burden on their religious 

practice, we need not address the petitioners' argument that the 

statute violates principles of neutrality.   
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¶107 Accordingly, we conclude that CCB and the sub-entities 

have therefore not met their burden under their Free Exercise 

claim to show that the law as-applied to them is 

unconstitutional beyond a reasonable doubt.22 

V 

¶108 In sum, we determine that in our inquiry into whether 

an organization is "operated primarily for religious purposes" 

within the meaning of Wis. Stat. § 108.02(15)(h)2., we must 

examine both the motivations and the activities of the 

organization.  Applying this analysis to the facts before us, we 

conclude that the petitioners are not operated primarily for 

religious purposes within the meaning of § 108.02(15)(h)2.  We 

further conclude that the application of § 108.02(15)(h)2. as 

applied to the petitioners does not violate the First Amendment 

because the petitioners have failed to demonstrate that the 

statute as applied to them is unconstitutional beyond a 

reasonable doubt. 

¶109 Accordingly, we affirm the decision of the court of 

appeals. 

By the Court.—The decision of the court of appeals is 

affirmed. 

                                                 
22 To the extent that CCB and the sub-entities argue that 

Wis. Stat. § 108.02(15)(h)2. is facially unconstitutional, such 

a challenge also fails.  For a facial challenge to be 

successful, it must be demonstrated that the law cannot be 

constitutionally enforced under any circumstances.  Roundtree, 

395 Wis. 2d 94, ¶17.  Our conclusion that § 108.02(15)(h)2. can 

be constitutionally enforced under the present circumstances 

necessarily precludes such an argument.   
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¶110 REBECCA GRASSL BRADLEY, J.   (dissenting).   

"Render therefore unto Caesar the things which are 

Caesar's; and unto God the things that are God's." 

Matthew 22:21 (King James). 

¶111 The State of Wisconsin gives a tax exemption to any 

nonprofit organization "operated primarily for religious 

purposes and operated . . . by a church . . . ."  Wis. Stat. § 

108.02(15)(h)2.  Catholic Charities Bureau, Inc. and four of its 

sub-entities (collectively, "Catholic Charities") are operated 

primarily for a religious purpose——fulfillment of the command of 

Jesus Christ himself to serve others——and operated by the Roman 

Catholic Diocese of Superior, Wisconsin.  The majority rewrites 

the statute to deprive Catholic Charities of the tax exemption, 

rendering unto the state that which the law says belongs to the 

church.      

¶112 Impermissibly entangling the government in church 

doctrine, the majority astonishingly declares Catholic Charities 

are not "operated primarily for religious purposes" because 

their activities are not "religious in nature."  Majority op., 

¶60.  The statute, however, requires only that a nonprofit be 

operated primarily for a religious reason.  "The statute is 

neutral as to the type of service an organization provides; it 

speaks only in terms of the purpose of the organization."  

Cathedral Arts Project, Inc. v. Dep't of Econ. Opportunity, 95 

So. 3d 970, 975 (Fla. Dist. Ct. App. 2012) (Swanson, J., 

dissenting in part, and dissenting from the judgment).  
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¶113  The majority's misinterpretation of the exemption 

renders the statute in violation of the First Amendment of the 

United States Constitution as well as the Wisconsin 

Constitution.  By focusing on whether a nonprofit primarily 

engages in activities that are "religious in nature," the 

majority transforms a broad exemption into a denominational 

preference for Protestant religions and a discriminatory 

exclusion of Catholicism, Judaism, Islam, Sikhism, Hinduism, 

Buddhism, Hare Krishna, and the Church of Latter Day Saints, 

among others.  The First Amendment forbids the government from 

such religious discrimination and commands neutrality among 

religions in the provision or denial of a government benefit.  

¶114 The majority's misinterpretation also excessively 

entangles the government in spiritual affairs, requiring courts 

to determine what religious practices are sufficiently religious 

under the majority's unconstitutional test.  The majority says 

secular entities provide charitable services, so such activities 

aren't religious at all, even when performed by Catholic 

Charities.  The majority's determination directly contradicts 

Catholic Charities' faith: 

The [Catholic] Church's deepest nature is expressed in 

her three-fold responsibility:  of proclaiming the 

word of God (kerygma-martyria), celebrating the 

sacraments (leitourgia), and exercising the ministry 

of charity (diakonia).  These duties presuppose each 

other and are inseparable.  For the Church, charity is 

not a kind of welfare activity which could equally 

well be left to others, but is a part of her nature, 

an indispensable expression of her very being.     
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Pope Benedict XVI, Deus Caritas Est, ¶25 (2005).1  Courts should 

be uncomfortable judging matters of faith.  Not only does the 

constitution forbid the exercise, but courts are susceptible to 

mischaracterizing deeply religious activities, which for some 

faith traditions include dancing, Bhakti-yoga, and sharing a 

meal, as amicus curiae, International Society for Krishna 

Consciousness and the Sikh Coalition, informs this court.  The 

majority instead looks through a seemingly Protestant lens to 

deem works of charity worthy of the exemption only if 

accompanied by proselytizing——a combination forbidden by 

Catholicism, Judaism, and many other religions.2 

¶115 The majority mangles Wis. Stat. § 108.02(15)(h)2. to 

reflect its policy preferences, supplanting the law actually 

enacted by the people's representatives in the legislature.  The 

majority's activism renders the exemption unconstitutional.  I 

dissent.3   

                                                 
1 https://www.vatican.va/content/benedict-

xvi/en/encyclicals/documents/hf_ben-xvi_enc_20051225_deus-

caritas-est.html. 

2 Amicus Br. Professors Douglas Laycock & Thomas C. Berg, at 

15-16 (internal citations omitted) ("Many evangelical Christians 

view conversion and overt worship as indispensable elements of 

their charitable activities.  But Catholics and Jews view 

service itself as a distinct mode of worship that should remain 

separate from proselytizing.").   

3 Continuing its telling trend, the majority refuses to 

address any arguments against its desired result.  Clarke v. 

Wis. Elections Comm'n, 2023 WI 79, ¶206, 410 Wis. 2d 1, 998 

N.W.2d 370 (Rebecca Grassl Bradley, J., dissenting) (noting the 

majority "pretend[ed] the respondents made an argument that 

[was] easier for the majority to dismiss" instead of addressing 

the parties' actual argument).  This dissent details the 

majority's analytical blunders, which lead the majority to 

absurdly conclude Catholic Charities are purely secular.  
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I.  BACKGROUND 

¶116 Every Roman Catholic diocese in Wisconsin has a 

Catholic Charities entity, which is its social ministry arm.  

Catholic Charities Bureau, Inc. (CCB) is the Catholic Charities 

entity for the Diocese of Superior, Wisconsin.  The purpose of 

CCB "is to be an effective sign of the charity of Christ" by 

providing services according to an "[e]cumenical orientation," 

meaning the organization makes no distinction on the basis of 

race, sex, or religion regarding those served, employed, or who 

serve on its board.  CCB has separately incorporated sub-

entities, four of which are parties in this dispute.  The bishop 

of the Diocese of Superior oversees CCB's programs and services 

                                                                                                                                                             
Justice Brian Hagedorn also dissents, questioning why the 

majority reads the exemption narrowly in the face of 

constitutionally protected religious freedom.  If the majority 

sincerely stands behind its analysis, it should explain where 

the dissents go astray.  As Justice Antonin Scalia put it,  

When I have been assigned the opinion for the Court in 

a divided case, nothing gives me as much assurance 

that I have written it well as the fact that I am able 

to respond satisfactorily (in my judgment) to all the 

onslaughts of the dissents or separate concurrences.  

The dissent or concurrence puts my opinion to the 

test, providing a direct confrontation of the best 

arguments on both sides of the disputed points.  It's 

a cure for laziness, compelling me to make the most of 

my case.   

Antonin Scalia, The Dissenting Opinion, 1994 J. Sup. Ct. Hist. 

33, 41 (1994).  Pitifully, the majority does not make the most 

of its case.  Generally, when a party fails to respond to the 

legal arguments advanced in a case, the court considers the 

arguments conceded.  United Coop. v. Frontier FS Coop., 2007 WI 

App 197, ¶39, 304 Wis. 2d 750, 738 N.W.2d 578 (citing Schlieper 

v. DNR, 188 Wis. 2d 318, 322, 525 N.W.2d 99 (Ct. App. 1994)).  

By refusing to offer a word of rebuttal in response to the 

dissents, the majority concedes its analysis lacks legal merit.   
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and is in charge of Catholic Charities.  It is uncontested that 

Catholic Charities are operated for a religious reason.     

¶117 In 2016, Catholic Charities asked to withdraw from the 

Wisconsin unemployment tax system.  The Department of Workforce 

Development (DWD) denied the request.  Catholic Charities 

appealed, and an administrative law judge reversed DWD's 

decision.  The Labor and Industry Review Commission (LIRC) 

reversed the administrative law judge's decision. 

¶118 LIRC determined Catholic Charities are not "operated 

primarily for religious purposes" under Wis. Stat. 

§ 108.02(15)(h)2.  LIRC decided "[t]he activities, not the 

religious motivation behind them or the organization's founding 

principles, determine whether an exemption from participation in 

the unemployment insurance program is warranted."  Although 

"[Catholic Charities'] services may be religiously motivated and 

manifestations of religious belief," LIRC decided Catholic 

Charities' activities are not "religious per se."  LIRC 

determined "the provision of help to the poor and disabled" is 

"essentially secular," and therefore denied Catholic Charities 

the exemption.  The circuit court reversed LIRC's decision.  The 

court of appeals then reversed the circuit court.   

¶119 The court of appeals decided Catholic Charities do not 

operate primarily for religious purposes——holding that Catholic 

Charities' activities are not sufficiently "viewed 

as . . . inherently religious."  Cath. Charities Bureau, Inc. v. 

LIRC, 2023 WI App 12, ¶45, 406 Wis. 2d 586, 987 N.W.2d 778.  The 

court of appeals held that to receive the exemption under Wis. 
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Stat. § 108.02(15)(h)2., Catholic Charities must have a 

religious motivation and engage primarily in activities 

"religious in nature."  Id., ¶34.  According to the court of 

appeals, "a religious motivation does not, by itself, mean that 

the organization is operated primarily for religious purposes."  

Id., ¶62.  It is "the type of religious activities engaged in by 

the organization" that determines its eligibility for the 

exemption.  Id., ¶45.  The court of appeals acknowledged 

Catholic Charities have a religious motivation for conducting 

their charitable activities. Id., ¶¶56-57.  Nevertheless, the 

court of appeals decided Catholic Charities' charitable 

activities "are neither inherently or primarily religious 

activities":   

CCB and its sub-entities do not operate to inculcate 

the Catholic faith; they are not engaged in teaching 

the Catholic religion, evangelizing, or participating 

in religious rituals or worship services with the 

social service participants; they do not require their 

employees, participants, or board members to be of the 

Catholic faith; participants are not required to 

attend any religious training, orientation, or 

services; their funding comes almost entirely from 

government contracts or private companies, not from 

the Diocese of Superior; and they do not disseminate 

any religious material to participants.  Nor do CCB 

and its sub-entities provide program participants with 

an "education in the doctrine and discipline of the 

church." 

Id., ¶58 (quoting United States v. Dykema, 666 F.2d 1096, 1100 

(7th Cir. 1981)).  "While [Catholic Charities'] activities 

fulfill the Catechism of the Catholic Church to respond in 

charity to those in need, the activities themselves are not 

primarily religious in nature."  Id., ¶59.  The court of appeals 
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held any "spreading of [the] Catholic faith accomplished" by 

Catholic Charities' activities is only "indirect."  Id., ¶61.  

The court of appeals concluded that although "the Catholic 

Church's tenet of solidarity compels it to engage in charitable 

acts, the religious motives of CCB and its sub-entities appear 

to be incidental to their primarily charitable functions."  Id., 

¶62.                   

II.  STATUTORY INTERPRETATION  

¶120 The Wisconsin Unemployment Compensation Act provides 

temporary benefits to eligible unemployed workers.  Employers 

contribute to a government account via a tax.  In 1972, the 

state exempted certain religious nonprofits from paying the tax.  

See ch. 53, Laws of 1971.  Currently, the law says, 

"'Employment' as applied to work for a nonprofit organization . 

. . does not include service . . . [i]n the employ of an 

organization operated primarily for religious purposes and 

operated, supervised, controlled, or principally supported by a 

church or convention or association of churches[.]"  Wis. Stat. 

§ 108.02(15)(h)2.     

¶121 To receive an exemption under Wis. Stat. § 

108.02(15)(h)2., a nonprofit must meet two requirements:  (1) 

the organization must be "operated primarily for religious 

purposes" and (2) the organization must be "operated, 

supervised, controlled, or principally supported by a church or 

convention or association of churches[.]"4  The parties agree 

                                                 
4 Cf. St. Martin Evangelical Lutheran Church v. South 

Dakota, 451 U.S. 772, 782 n.12 (1981).   
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Catholic Charities are "operated, supervised, controlled, or 

principally supported by a church."  The parties dispute whether 

Catholic Charities are "operated primarily for religious 

purposes."  An examination of the statute's language 

unencumbered by the majority's policy agenda shows Catholic 

Charities are operated for religious purposes and entitled to 

the exemption.  

¶122 The goal of statutory interpretation is to ascertain a 

law's objective meaning.  State ex rel. Kalal v. Cir. Ct. for 

Dane Cnty., 2004 WI 58, ¶47, 271 Wis. 2d 633, 681 N.W.2d 110 

(quoting Bruno v. Milwaukee Cnty., 2003 WI 28, ¶25, 260 Wis. 2d 

633, 660 N.W.2d 656); see Friends of Black River Forest v. 

Kohler Co., 2022 WI 52, ¶39, 402 Wis. 2d 587, 977 N.W.2d 342 

(stating the Kalal framework involves "ascertaining statutory 

meaning," not what the legislature or "statute 'intended'").  

Courts are supposed to focus on the text of the statute to 

derive "the fair meaning [from] the text itself."  Brey v. State 

Farm Mut. Auto. Ins. Co., 2022 WI 7, ¶11, 400 Wis. 2d 417, 970 

N.W.2d 1 (citing Kalal, 271 Wis. 2d 633, ¶¶46, 52); Friends of 

Black River Forest, 402 Wis. 2d 587, ¶28 n.13 (In a "textually 

driven analysis . . . the language of the cited statutes drives 

the inquiry . . . .").  "Statutory language is given its common, 

ordinary, and accepted meaning, except that technical or 

specially-defined words or phrases are given their technical or 

special definitional meaning."  Kalal, 271 Wis. 2d 633, ¶45 

(citations omitted); see also Wis. Stat. § 990.01(1).  If a 
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statute's meaning is plain, the interpretive process ends.  

Kalal, 271 Wis. 2d 633, ¶45 (citations omitted).   

¶123 To determine the meaning of a statute, this court 

consults the text, context, and structure of the statute.  Brey, 

400 Wis. 2d 417, ¶11 (citing Milwaukee Dist. Council 48 v. 

Milwaukee Cnty., 2019 WI 24, ¶11, 385 Wis. 2d 748, 924 N.W.2d 

153).  Canons of construction, dictionaries, and the rules of 

grammar "serve as 'helpful, neutral guides'" to determine a 

statute's meaning.  James v. Heinrich, 2021 WI 58, ¶23 n.12, 397 

Wis. 2d 517, 960 N.W.2d 350 (quoting Antonin Scalia & Bryan A. 

Garner, Reading Law: The Interpretation of Legal Texts 61 

(2012)); State v. Sample, 215 Wis. 2d 487, 499, 573 N.W.2d 187 

(1998) (first citing Wis. Stat. § 990.01(1); and then citing 

Swatek v. Cnty. of Dane, 192 Wis. 2d 47, 61, 531 N.W.2d 45 

(1995)) ("For purposes of statutory interpretation or 

construction, the common and approved usage of words may be 

established by consulting dictionary definitions."); Scalia & 

Garner, supra, at 140 ("Words are to be given the meaning that 

proper grammar and usage would assign them."); Neil M. Gorsuch, 

A Republic, If You Can Keep It 132 (2019) (noting the rules of 

grammar "play no favorites" in statutory interpretation).  

Application of the traditional tools of statutory interpretation 

inexorably leads to the unremarkable conclusion that a nonprofit 

is "operated primarily for religious purposes" if it is managed 

primarily for religious reasons.  Ascertaining the meaning of 

the religious exemption's first requirement ("operated primarily 
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for religious purposes") requires a proper understanding of two 

words——"operated" and "purposes."   

A.  Operated 

¶124 LIRC argues the word "operated" means "to work, 

perform, or function."  According to LIRC, the word "operate" 

"connotes" activity.  The majority agrees.  Majority op., ¶42.  

Catholic Charities argue the word means "managed" or "used."  A 

textual analysis reveals the word "operated," as used in Wis. 

Stat. § 108.02(15)(h)2., means "managed."  Basic grammar 

verifies the correctness of this interpretation.       

¶125 "Although drafters, like all other writers and 

speakers, sometimes perpetrate linguistic blunders, they are 

presumed to be grammatical in their compositions.  They are not 

presumed to be unlettered."  Scalia & Garner, supra, at 140 

(footnotes omitted).  Courts are supposed to prefer 

interpretations in accord with the rules of grammar over non-

grammatical readings.  See Indianhead Motors v. Brooks, 2006 WI 

App 266, ¶9, 297 Wis. 2d 821, 726 N.W.2d 352 (rejecting an 

interpretation that "defie[d] the rules of grammar").  The word 

"operated" appears twice in Wis. Stat. § 108.02(15)(h)2.  Each 
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time, "operated" is a transitive verb,5 taking the word 

"organization" as its direct object.  "Operated" should be 

interpreted in its transitive sense.  See State ex rel. DNR v. 

Wis. Ct. of Appeals, Dist. IV, 2018 WI 25, ¶29, 380 Wis. 2d 354, 

909 N.W.2d 114.  "Managed" is a common definition of "operated" 

when used as a transitive verb.  E.g., Operate, The Random House 

Dictionary of the English Language 1009 (1st unabridged ed. 

1966) (defining "operate" in the transitive sense as "[t]o 

manage or use"; "[t]o put or keep . . . working or in 

operation"; and "[t]o bring about out, effect, or produce, as by 

action or the exertion of force or influence").  Other textual 

clues confirm "operated" means "managed."       

¶126 The whole text of Wis. Stat. § 108.02(15)(h)2. must be 

considered when interpreting the word "operated."  "Statutory 

interpretation centers on the 'ascertainment of meaning,' not 

the recitation of words in isolation."  Brey, 400 Wis. 2d 417, 

¶13 (citation omitted).  "Context is a primary determinant of 

meaning." Scalia & Garner, supra, at 167; see Clarke v. Wis. 

                                                 
5 In its brief, LIRC insists "operated" is an intransitive 

verb with no direct object.  The majority agrees, citing 

internet dictionary definitions of "operate" in the intransitive 

sense.  See majority op., ¶42.  LIRC and the majority are wrong; 

"operated" is a transitive verb in Wis. Stat. § 108.02(15)(h)2.  

It is the "organization"——the direct object——that is "operated"—

—transitive verb——"primarily for religious purposes" and 

"operated"——transitive verb——"by a church or convention or 

association of churches[.]"  § 108.02(15)(h)2.   

Section 108.02(15)(h)2. has a passive construction.  See 

generally Bryan A. Garner, Garner's Modern English Usage 676 

(4th ed. 2016).  "[O]nly transitive verbs can appear in the 

passive voice."  C. Edward Good, A Grammar Book for You and I . 

. . Oops, Me! 33 (2002).                
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Elections Comm'n, 2023 WI 79, ¶198, 410 Wis. 2d 1, 998 N.W.2d 

370 (Rebecca Grassl Bradley, J., dissenting) (citing  Towne v. 

Eisner, 245 U.S. 418, 425 (1918)).  The word "operated" is used 

twice in § 108.02(15)(h)2.:  "operated primarily for religious 

purposes and operated, supervised, controlled, or principally 

supported by a church or convention or association of 

churches[.]"  (Emphasis added.)  "[A]bsent textual or structural 

clues to the contrary[,]"  we presume a word used multiple times 

in a statute bears the same meaning throughout.  DNR, 380 Wis. 

2d 354, ¶30 (citations omitted); DaimlerChrysler v. LIRC, 2007 

WI 15, ¶29, 299 Wis. 2d 1, 727 N.W.2d 311 (quoting Harnischfeger 

Corp. v. LIRC, 196 Wis. 2d 650, 663, 539 N.W.2d 98 (1995)) ("It 

is a basic rule of construction that we attribute the same 

definition to a word both times it is used in the same statute 

or administrative rule.").  The text and structure of 

§ 108.02(15)(h)2. confirm the word "operated" bears the same 

meaning in both uses.  Section 108.02(15)(h)2. uses the word 

"operated" twice within the same sentence, providing strong 

evidence the word means the same thing in both instances.  Miss. 

ex rel. Hood v. AU Optronics Corp., 571 U.S. 161, 171 (2014) 

(quoting Brown v. Gardner, 513 U.S. 115, 118 (1994)) ("[T]he 

'presumption that a given term is used to mean the same thing 

throughout a statute' is 'at its most vigorous when a term is 

repeated within a given sentence.'").  Additionally, the word 

"operated" is a transitive verb in both uses, sharing the same 

direct object:  "organization."  It is not credible that the 

word "operated," which is used twice in the same sentence, 
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sharing the same direct object, means something different in 

each use.  See United States v. Cooper Corp., 312 U.S. 600, 606 

(1941) ("It is hardly credible that Congress used the term 

'person' in different senses in the same sentence.").     

¶127 In its second appearance in Wis. Stat. 

§ 108.02(15)(h)2., the word "operated" is followed by the verbs 

"supervised, controlled, [and] principally supported."  It is a 

basic principle of statutory interpretation that the meaning of 

words should be understood "by reference to their relationship 

with other associated words or phrases."  State v. Popenhagen, 

2008 WI 55, ¶46 n.25, 309 Wis. 2d 601, 749 N.W.2d 611.  When 

words "are associated in a context suggesting that the words 

have something in common, they should be assigned a permissible 

meaning that makes them similar.  The [associated-words canon] 

especially holds that 'words grouped in a list should be given 

related meanings.'"  Scalia & Garner, supra, at 195 (citing 

Third Nat'l Bank in Nashville v. Impac Ltd., Inc., 432 U.S. 312, 

322 (1977)).  "Managed" is a definition of "operated" that works 

for both uses of the word "operated" in the statute, and 

"managed" has a related meaning to "supervised, controlled, 

[and] principally supported."  § 108.02(15)(h)2.  The majority's 

proffered interpretation of "operated"——"to work, perform, or 

function, as a machine does[,]" majority op., ¶42 (quoted source 

omitted)——is utterly unlike "supervised, controlled, [and] 

principally supported."  § 108.02(15)(h)2.  Because "operated" 

means "managed" in its second appearance, it most likely means 

"managed" in its first appearance as well.     
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¶128 The text, its context, and the canons of construction 

all support the conclusion that "operated" means "managed" in 

Wis. Stat. § 108.02(15)(h)2.  The definition of "operated" 

advanced by LIRC and adopted by the majority simply does not 

work.  Both define "operated" to mean "to work, perform, or 

function . . . ."  Majority op., ¶42 (citations omitted).  Both 

treat "operated" as a synonym for the word "activity"——an 

interpretation unsupported by the statutory text.  Treating 

"operated" as a stand in for the noun "activity" either assigns 

"operated" two different senses in the same sentence, or gives 

"operated" a meaning oddly dissimilar to the words surrounding 

it in its second use.  See § 108.02(15)(h)2. (requiring the 

nonprofit to be "operated, supervised, controlled, or 

principally supported by a church or convention or association 

of churches").  Additionally, defining "operated" to mean 

"activity" transmogrifies a verb, "operated," into a noun, 

"activity."  The majority's interpretation of "operated" 

violates the "fundamental rule of textual 

interpretation . . . that neither a word nor a sentence may be 

given a meaning that it cannot bear."  Scalia & Garner, supra, 

at 31.    

B.  Purposes 

¶129 The majority correctly concludes the word "purposes" 

means the reasons for which something is done.  Majority op., 

¶43 (quoting Purpose, https://www.dictionary.com/browse/purpose 

(last visited Feb. 27, 2024)); purpose, The Random House 

Dictionary of the English Language 1167 (1st unabridged ed. 
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1966) (defining "purpose" as "the reason for which something 

exists or is done, made, used, etc."); see also Brown Cnty. v. 

Brown Cnty. Taxpayers Ass'n, 2022 WI 13, ¶38, 400 Wis. 2d 781, 

971 N.W.2d 491 (internal quotation marks omitted) (quoting 

Purpose, Merriam-Webster Online Dictionary, https://www.merriam-

webster.com/dictionary/purpose (last visited Feb. 14, 2022)) 

(the "common definition" of "purpose" is "the reason why 

something is done or used" or "the aim or intention of 

something").  To be "primarily operated for religious purposes," 

the nonprofit must be managed primarily for a religious reason.   

¶130 LIRC resists this common-sense understanding of 

"purposes," insisting "purposes" means "[t]he employers' 

business activity, objectives, goals and ends."  LIRC argues 

this court should not consider the reasons why a nonprofit is 

operated.  LIRC cites a legal dictionary——purpose, Black's Law 

Dictionary 1493 (11th ed. 2019)——for its conclusion that 

"purposes" means "business activity."  Because "purposes" is an 

ordinary term,6 however, we should use ordinary dictionaries to 

                                                 
6 In its brief, LIRC tepidly argues the term "religious 

purposes" is a term of art in tax law, citing United States v. 

Dykema, 666 F.2d 1096 (7th Cir. 1981).  The majority gestures at 

(but does not commit to) the same argument, likewise relying on 

Dykema.  Majority op., ¶54.  While Dykema deemed "religious 

purposes" a "term of art in tax law," 666 F.2d at 1101, it did 

not cite any authority to support its contention; it also failed 

to explain why it believed the phrase is a term of art.  No 

cases support Dykema's assertion; only two parroted it.  The 

only cases to treat "religious purposes" as a term of art are 

Dykema, 666 F.2d at 1101, Living Faith, Inc. v. Commissioner, 

950 F.2d 365, 376 (7th Cir. 1991), which cited Dykema, and 

Catholic Charities Bureau, Inc. v. LIRC, 2023 WI App 12, ¶39, 

406 Wis. 2d 586, 987 N.W.2d 778, the court of appeals decision 

in this case, which cited only Dykema.  In reaching its 

conclusion, the Dykema court interpreted 26 U.S.C. § 501(c)(3), 
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aid our search for its meaning.  See Sanders v. State of Wis. 

Claims Bd., 2023 WI 60, ¶14, 408 Wis. 2d 370, 992 N.W.2d 126 

(lead opinion) (internal citations omitted) ("To determine 

common and approved usage, we consult dictionaries.  To 

determine the meaning of legal terms of art, we consult legal 

dictionaries."); see majority op., ¶43 (quoted source omitted).  

Unless a word or phrase is a legal term of art or statutorily 

defined, words and phrases are given their "common, ordinary, 

and accepted meaning."  Kalal, 271 Wis. 2d 633, ¶45.  "Business 

activity" is anything but the ordinary meaning of "religious 

purposes."   LIRC's assertion that "purposes" means "objectives, 

goals and ends" does not logically lead to considering only 

Catholic Charities' activities, much less whether those 

activities are inherently religious.  An objective, goal, or end 

cannot be divorced from motives.  "Purposes" means the reason 

something is done, the motivation underlying the action.  As a 

matter of simple logic, "purposes" does not mean the action 

itself.    

                                                                                                                                                             
which exempts entities operated exclusively for "religious, 

charitable, scientific, testing for public safety, literary, or 

educational purposes."  Federal regulations undermine Dykema's 

characterization of "religious purposes" as a term of art.  

Regulations define what "charitable," "educational," "testing 

for public safety," and "scientific" mean.  26 C.F.R. § 

1.501(c)(3)-1(d)(2)-(5).  Conspicuously absent is any definition 

of what "religious" means under the statute.  Dykema's 

representation that "religious purposes" is a term of art in tax 

law is also severely undermined by divergent interpretations of 

"operated primarily for religious purposes" embraced by state 

courts.  See majority op., ¶38 n.10 (collecting a sample of 

cases).  Neither Dykema, LIRC, nor the majority have provided 

any basis for construing "religious purposes" as a term of art.           
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C.  Applying the Plain Meaning of Wis. Stat. § 108.02(15)(h)2. 

¶131 As a matter of statutory construction, common usage of 

ordinary terms, and basic grammar, "operated primarily for 

religious purposes" means managed primarily for religious 

reasons.  See, e.g., Czigler v. Adm'r, Ohio Bureau of Emp. 

Servs., 501 N.E.2d 56, 58 (Ohio Ct. App. 1985).  No one disputes 

that the only reason the Catholic Church operates Catholic 

Charities is religious.  See majority op., ¶59; see also Cath. 

Charities Bureau, 406 Wis. 2d 586, ¶47 ("[N]either DWD nor this 

court dispute that the Catholic Church holds a sincerely held 

religious belief as its reason for operating CCB and its sub-

entities.").  It's no surprise the issue is uncontested——

Catholic Charities' raison d'être is religious.  A court must 

accept a religious entity's good faith representations that 

religious beliefs motivate an operation and the operation 

furthers a religious mission.  Holy Trinity Cmty. Sch., Inc. v. 

Kahl, 82 Wis. 2d 139, 154-55, 262 N.W.2d 210 (1978); See United 

States v. Lee, 455 U.S. 252, 257 (1982); Corp. of Presiding 

Bishop of Church of Jesus Christ of Latter-day Saints v. Amos, 

483 U.S. 327, 342 (1987) (Brennan, J., concurring in the 

judgment) ("Determining that certain activities are in 

furtherance of an organization's religious 

mission . . . is . . . a means by which a religious community 

defines itself."); See also Kendall v. Dir. of Div. of Emp. 

Sec., 473 N.E.2d 196, 199 (Mass. 1985); Hollis Hills Jewish Ctr. 

v. Comm'r of Lab., 461 N.Y.S.2d 555, 556 (N.Y. App. Div. 1983) 

(stating that an employer's statement that its operation 
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furthers a religious objective, "made in good faith, must be 

accepted by civil courts").  That should end the inquiry, and 

Catholic Charities should receive the tax exemption.  Regardless 

of whose motivations are relevant——Catholic Charities' or the 

Diocese of Superior's——Catholic Charities are managed primarily 

for religious reasons.   

D.  Whose Purposes   

¶132 Because it is undisputed that the only reason Catholic 

Charities are operated is religious (no matter whose purposes 

are relevant under Wis. Stat. § 108.02(15)(h)2.) the majority 

need not decide whose purposes are relevant.  Nevertheless, the 

majority answers the question, botching the analysis.  The 

answer should be obvious from the statutory text:  The purposes 

of the entity that operates the nonprofit are the relevant 

purposes under the statute.  When trying to figure out why a 

nonprofit exists, ask the manager, not those managed.  

¶133 The majority comes to the opposite conclusion, deeming 

the nonprofit's subjective motivations relevant.  Majority op., 

¶34.  The majority's rationale is unconvincing.  As a 

preliminary matter, the majority relies on a false dichotomy.  

The majority asks whether——in all cases——the analysis focuses on 

the church's motivations or the nonprofit's motivations.  See 

id., ¶33.  Not all cases, however, will present those two 

options.  The text of Wis. Stat. § 108.02(15)(h)2. indicates it 

is the operator's motivations that are relevant.  A nonprofit 

could operate itself.  Alternatively, a "church or convention or 

association of churches" could operate the nonprofit.  
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§ 108.02(15)(h)2.  As a third option, a third party could 

operate the nonprofit.  The statute's language contemplates that 

a nonprofit may be operated by a third party and the exemption 

will be available if the nonprofit is "operated primarily for 

religious purposes" and "supervised, controlled, or principally 

supported by a church or convention or association of 

churches[.]"  § 108.02(15)(h)2.   

¶134 With the majority's false dichotomy discredited, the 

majority's conclusion collapses.  There is no surplusage under a 

textualist reading.  When a church operates a nonprofit, 

focusing on the church's motivations for doing so will not lead 

to every religiously affiliated organization "automatically" 

receiving an exemption because "[a] church's purpose is 

religious by nature."  See majority op., ¶37.  When a nonprofit 

is self-operated or operated by a third party other than a 

church, the "operated primarily for religious purposes" 

requirement still has force.7  The "operated primarily for 

religious purposes" requirement is not "pointless," Scalia & 

Garner, supra, at 176, if the relevant motives are that of the 

nonprofit's operator, which could be the nonprofit itself or a 

third party other than a church.  The surplusage canon applies 

only if an interpretation renders a word or phrase meaningless 

                                                 
7 The majority's surplusage argument is additionally flawed 

because it relies on the false assumption that a church's 

purposes are by definition religious.  Id., ¶37.  While that 

sounds reasonable, it is not universally true.  Nothing 

precludes a church from taking an action for a nonreligious 

reason.  Similarly, it is not true that a school's motivations 

are by definition educational.  
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or redundant.  See id.  That is not the case under a fair 

reading of Wis. Stat. § 108.02(15)(h)2. 

¶135 The majority also argues we should focus on the 

nonprofit's motivations because the exemption relates to the 

services of the employees of a nonprofit, not a church.  

Majority op., ¶34.8  But whose services are exempt under the 

statute does not indicate whose purposes are relevant under Wis. 

Stat. § 108.02(15)(h)2.  The majority's conclusion simply 

doesn't follow from its premises.  The majority persists with 

its fallacious analysis, arguing the nonprofit's motivations are 

always the relevant motivations because "the phrase 'operated 

primarily for religious purposes' modifies the word 

'organization,' not the word 'church'" in § 108.02(15)(h)2.  Id.  

No one denies it is the nonprofit that must be operated 

primarily for religious purposes, not the church.  But that 

doesn't mean the nonprofit's motivations control the application 

of the statute.     

¶136 If (as the majority agrees) "purposes" means one's 

subjective reason for doing something, then in determining why a 

nonprofit is being operated, it is the operator's motives that 

matter.  According to the majority, however, the court can 

determine the subjective reason why a nonprofit is operated 

without examining the motives of the entity operating the 

                                                 
8 The majority similarly argues that "[t]hose employed by a 

church are . . . addressed in subdivisions 1. and 3. [of Wis. 

Stat. § 108.02(15)(h)], indicating . . . that 'employees who 

fall under subd. 2. are to be focused on separately in the 

statutory scheme from employees of a church.'"  Id., ¶35 

(quoting Cath. Charities Bureau, 406 Wis. 2d 586, ¶25).   
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nonprofit.  The majority's conclusion refutes itself.  

Apparently the majority would ask a car why it is being operated 

rather than asking the driver.  If the majority's analysis seems 

ridiculous, that's because it is. 

E.  The Majority's Test 

¶137 The majority affirms LIRC's denial of the exemption 

under Wis. Stat. § 108.02(15)(h)2. using a two-prong test:  A 

nonprofit must (1) operate primarily for a religious reason and 

(2) primarily engage in activities that are "religious in 

nature."  Majority op., ¶¶59-67.  The majority's test, however, 

is unmoored from the text of § 108.02(15)(h)2.  The majority 

insists its test is the only way to "give reasonable effect to 

every word" in the statute because considering purposes alone 

would "give short shrift to the word 'operated.'"  Id., ¶¶44-45.  

But the majority's reformulation of the text relies on an 

unreasonable interpretation of § 108.02(15)(h)2., while 

impermissibly adding words to the statute.   

¶138 The majority offends basic rules of grammar by 

transmuting "operated," a transitive verb, into a noun——

"activity."  It does not address what "operated" means in its 

second use in Wis. Stat. § 108.02(15)(h)2.; instead, the 

majority completely ignores the fact that the word is used 

twice, employing a divide-and-conquer method of statutory 

interpretation this court has rebuked many times.    E.g., Brey, 

400 Wis. 2d 417, ¶13 (citing Kalal, 271 Wis. 2d 633, ¶47); see 

also Scalia & Garner, supra, at 167; King v. Burwell, 576 U.S. 

473, 500-01 (2015) (Scalia, J., dissenting) ("[S]ound 
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interpretation requires paying attention to the whole law, not 

homing in on isolated words or even isolated sections.  Context 

always matters.").   

¶139 The majority completely reimagines the statute.  

Compare the statute's actual language to the majority's remaking 

of it: 

 Wisconsin Stat. § 108.02(15)(h)2.:  "'Employment' as 

applied to work for a nonprofit 

organization . . . does not include service . . . [i]n 

the employ of an organization operated primarily for 

religious purposes and operated, supervised, 

controlled, or principally supported by a church or 

convention or association of churches[.]"     

 Majority's interpretation:  "'Employment' as applied 

to work for a nonprofit organization . . . does not 

include service . . . [i]n the employ of an 

organization operated that has primarily for religious 

purposes and primarily performs activities that are 

religious in nature, which is and operated, 

supervised, controlled, or principally supported by a 

church or convention or association of churches[.]"     

The majority's interpretation violates the "cardinal 

maxim . . . that courts should not add words to a statute to 

give it a certain meaning."  State v. Hinkle, 2019 WI 96, ¶24, 

389 Wis. 2d 1, 935 N.W.2d 271 (quoting State v. Fitzgerald, 2019 

WI 69, ¶30, 387 Wis. 2d 384, 929 N.W.2d 165) (internal quotation 

marks omitted); State v. Neill, 2020 WI 15, ¶23, 390 Wis. 2d 
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248, 938 N.W.2d 521 (quoting Fond Du Lac Cnty. v. Town of 

Rosendale, 149 Wis. 2d 326, 334, 440 N.W.2d 818 (Ct. App. 

1989)).  Instead of reading words into the statute and 

rearranging the words to meet a desired result, we must 

"'interpret the words the legislature actually enacted into 

law.'"  Neill, 390 Wis. 2d 248, ¶23 (quoting Fitzgerald, 387 

Wis. 2d 384, ¶30).   

 ¶140 Troublingly, the majority's redefinition of "operated" 

to mean "activities" does not require a nonprofit to primarily 

engage in activities that are "religious in nature."  The 

majority fails to identify the source of its "religious in 

nature" requirement; it simply declares it and moves on.  The 

majority also fails to explain where——in the text——the majority 

derives the factors it uses to deny Catholic Charities the 

exemption.    

¶141 With no support for its interpretation in the text of 

Wis. Stat. § 108.02(15)(h)2., the majority attempts to 

"buttress[] [its] conclusion" with this court's decision in 

Coulee Catholic Schools.  Majority op., ¶50.  But that decision 

concerned the ministerial exception under the First Amendment, 

not the statute at issue in this case.  Coulee Cath. Schs. v. 

LIRC, 2009 WI 88, 320 Wis. 2d 275, 768 N.W.2d 868.  Because 

Coulee Catholic Schools has nothing to say about the meaning of 

§ 108.02(15)(h)2., the case is irrelevant.  The majority baldly 

asserts the decision "'provides guidance in understanding the 

religious purposes exemption here[,]'" majority op., ¶52 

(quoting Cath. Charities Bureau, 406 Wis. 2d 586, ¶43), but 
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fails to explain how Coulee Catholic Schools sheds any light on 

the meaning of § 108.02(15)(h)2., a statute it never mentions.         

¶142 The majority also mistakenly relies upon federal cases 

interpreting 26 U.S.C. § 501(c)(3), which exempts from taxation 

"[c]orporations, and any community chest, fund, or foundation, 

organized and operated exclusively for religious, charitable, 

scientific, testing for public safety, literary, or educational 

purposes . . . ."  Cases interpreting and applying this 

exemption do not support the majority's conclusion that an 

exemption under Wis. Stat. § 108.02(15)(h)2. is available only 

if (1) a nonprofit's motivations are primarily religious and (2) 

the actual activities engaged in by the nonprofit are primarily 

"religious in nature."  The majority relies on a case from the 

Seventh Circuit, United States v. Dykema.  But the majority 

misunderstands Dykema and other federal cases interpreting 26 

U.S.C. § 501(c)(3).     

¶143   To the extent federal courts evaluate an 

organization's activities, they do not delve into whether the 

organization's activities are "religious in nature," as the 

majority does.  Instead, some federal courts use activities as 

evidence of motive in cases interpreting and applying 26 U.S.C. 

§ 501(c)(3).  Dykema is not an exception.  As the court in 

Dykema explained, "it is necessary and proper for the IRS to 

survey all the activities of the organization, in order to 

determine whether what the organization in fact does is to carry 

out a religious mission or to engage in commercial business."  

666 F.2d at 1100 (emphasis added).   
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¶144 The Seventh Circuit later verified the limited role an 

organization's activities might play in the inquiry.  As the 

Seventh Circuit explained in Living Faith v. Commissioner, in 

evaluating "whether [an organization] is 'operated exclusively' 

for exempt purposes within the meaning of § 501(c)(3)" "[the 

court] focus[es] on 'the purposes toward which an organization's 

activity are directed, and not the nature of the activities."  

950 F.2d 365, 370 (7th Cir. 1991) (quoted source omitted).  The 

activities and the "particular manner in which an organization's 

activities are conducted" are simply "evidence" used to 

"determin[e] whether an organization has a substantial nonexempt 

purpose" because "an organization's purposes may be inferred 

from its manner of operations."  Id. at 372; accord Presbyterian 

& Reformed Publ'g. Co. v. Comm'r, 743 F.2d 148, 156 (3d Cir. 

1984) (stating the "inquiry must remain that of determining the 

purpose to which the . . . activity is directed"); B.S.W. Grp., 

Inc. v. Comm'r, 70 T.C. 352, 356-57 (1978) (citation omitted) 

("[T]he purpose towards which an organization's activities are 

directed, and not the nature of the activities themselves, is 

ultimately dispositive of the organization's right to be 

classified as a section 501(c)(3) organization exempt from tax 

under section 501(a)."); Golden Rule Church Ass'n v. Comm'r, 41 

T.C. 719, 728 (1964) (first citing Trinidad v. Sagrada Orden, 

263 U.S. 578, 582 (1924); and then citing Unity Sch. of 

Christianity, 4 B.T.A. 61, 70 (1926)) ("The statute requires, in 

relevant part, that the committee be organized and operated 

exclusively for religious purposes.  In this requirement, the 
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statutory language treats as a touchstone, not the 

organization's activity, but rather the end for which that 

activity is undertaken.").  Activities serve only as "useful 

indicia of the organization's purpose or purposes."  Living 

Faith, 950 F.2d at 372.9  Dykema's list of "[t]ypical 

activities"10 in which an organization operated for religious 

                                                 
9 See also 26 C.F.R. § 1.501(c)(3)-1(c)(1) (stating "[a]n 

organization will be regarded as operated exclusively for one or 

more exempt purposes only if it engages primarily in activities 

which accomplish one or more of such exempt purposes specified 

in section 501(c)(3).  An organization will not be so regarded 

if more than an insubstantial part of its activities is not in 

furtherance of an exempt purpose").   

10  Dykema provided the following list: 

(a) corporate worship services, including due 

administration of sacraments and observance of 

liturgical rituals, as well as a preaching ministry 

and evangelical outreach to the unchurched and 

missionary activity in partibus infidelium; (b) 

pastoral counseling and comfort to members facing 

grief, illness, adversity, or spiritual problems; (c) 

performance by the clergy of customary church 

ceremonies affecting the lives of individuals, such as 

baptism, marriage, burial, and the like; (d) a system 

of nurture of the young and education in the doctrine 

and discipline of the church, as well as (in the case 

of mature and well developed churches) theological 

seminaries for the advanced study and the training of 

ministers. 

Dykema, 666 F.2d at 1100. 

It is unclear why the majority relies on Dykema's list as 

heavily as it does.  Dykema did not cite any legal authority 

supporting its list of typical religious activities.  See id.  

The court simply made it up.  Moreover, Dykema's list is not 

used by other courts.  The only published opinions having relied 

on its list are the court of appeals, below, and this court——in 

this very case.  Moreover, Dykema's list was meant to serve only 

as a list of "[t]ypical activities" done for a religious 

purpose.  Id.  Nothing in Dykema suggests a nonprofit is 
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purposes might engage is just that——a list of typical religious 

activities.  666 F.2d at 1100.  Courts interpreting and applying 

26 U.S.C. § 501(c)(3) have acknowledged that religious purposes 

might be unorthodox or resemble secular purposes.  E.g., Golden 

Rule Church Ass'n, 41 T.C. 719 (holding a commercial enterprise 

was operated for religious purposes because it was created as an 

illustration of the applicability of a church's teachings in 

daily life); accord Dep't of Emp. v. Champion Bake-N-Serve, 

Inc., 592 P.2d 1370 (Idaho 1979) (holding a bakery was "operated 

primarily for religious purposes" under state law because the 

students at issue worked at the bakery as a part of their 

religious training); see Amos, 483 U.S. at 344 (Brennan, J., 

concurring in the judgment) (noting "[c]hurches often regard the 

provision of [community services] as a means of fulfilling 

religious duty and of providing an example of the way of life a 

church seeks to foster").   

¶145 Federal cases interpreting 26 U.S.C. § 501(c)(3) do 

not support the majority's bifurcated purpose-activities test, 

under which courts must determine whether an activity is 

religious or secular in nature.  At most, the federal cases 

support examining an organization's activities as evidence of 

                                                                                                                                                             
"operated primarily for religious purposes" only if the 

organization engages primarily in activities that are "religious 

in nature," as the majority requires.      

The majority also wrongly asserts that the Dykema court 

"examined an organization's actual activities."  Majority op., 

¶87.  The Dykema court did no such thing.  The court reversed a 

district court decision denying the enforcement of an IRS 

summons that called for 14 categories of records belonging to a 

church.  666 F.2d at 1098, 1104.     
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motive.  Because both LIRC and the majority concede that the 

reason Catholic Charities are operated is religious, federal 

precedent supplies no support for the majority's faulty 

conclusion.  

¶146 It is unsurprising that no other court has adopted the 

majority's approach; it is incoherent.  The majority's 

bifurcated purpose-activities test falls apart upon the faintest 

scrutiny.  Most obviously, religious activities cannot be 

separated from religious purposes.  It is the underlying 

religious motivation that makes an activity religious.  See, 

e.g., Thomas v. Rev. Bd. of Ind. Emp. Sec. Div., 450 U.S. 707, 

715-16 (1981); Univ. of Great Falls v. N.L.R.B., 278 F.3d 1335, 

1346 (D.C. Cir. 2002).  For example, anyone——religious or 

irreligious——could use peyote,11 kill animals,12 grow a 1/2–inch 

beard,13 or use Saturday as a day of rest.14   One could read the 

Bible for secular or religious reasons.  Cf. Locke v. Davey, 540 

U.S. 712, 734-35 (2004) (Thomas, J., dissenting) (explaining 

that "the study of theology does not necessarily implicate 

religious devotion or faith" since it may be done "from a 

secular perspective as well as from a religious one").  One 

                                                 
11 Emp. Div., Dep't of Hum. Res. of Or. v. Smith, 494 U.S. 

872 (1990).   

12 Church of Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 

U.S. 520 (1993).   

13 Holt v. Hobbs, 574 U.S. 352 (2015) (holding a prison's 

refusal to allow a Muslim to grow a 1/2-inch beard violated the 

Religious Land Use and Institutionalized Persons Act of 2000).   

14 Sherbert v. Verner, 374 U.S. 398 (1963). 
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could erect a cross to promote a Christian message or honor 

fallen soldiers.  See Am. Legion v. Am. Humanist Ass'n, 588 U.S. 

___, 139 S. Ct. 2067, 2082 (2019).  Such activities are 

religious activities only if motivated by religious beliefs.  

See Holt v. Hobbs, 574 U.S. 352, 360-61 (2015); Burwell v. Hobby 

Lobby Stores, Inc., 573 U.S. 682, 717 n.28 (2014); Wisconsin v. 

Yoder, 406 U.S. 205, 216 (1972) ("A way of life, however 

virtuous and admirable, may not be interposed as a barrier to 

reasonable state regulation of education if it is based on 

purely secular considerations; to have the protection of the 

Religion Clauses, the claims must be rooted in religious 

belief.").  Unable to divorce religious activities from 

religious motivations, the majority's activities prong swallows 

the majority's purposes prong.  The only activities that are 

"religious in nature," according to the majority, are activities 

that presuppose a religious purpose——e.g., proselytizing and 

teaching one's religious doctrine.  Majority op., ¶¶55, 60.  The 

majority's purposes prong is superfluous.   

¶147 The majority's activities prong doesn't simply ask 

whether an activity is religious, it asks whether it is 

"religious in nature."  But no activities are inherently 

religious; religious motivation makes an activity religious.  

The majority actually inquires whether Catholic Charities' 

activities are stereotypically religious.  Nothing in the text 

of Wis. Stat. § 108.02(15)(h)2., however, prompts the court to 

determine what religious activities are sufficiently 

stereotypical.  The majority never explains what an inherently 
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religious activity is, leaving it up to courts to make 

determinations of religiosity on an ad hoc basis.    What is 

inherently religious will simply reflect what an individual 

judge subjectively regards as religious enough.  The statute 

does not demand this exercise, and more importantly the 

constitution bars such an inquiry.  Infra, ¶¶163-97.   

¶148 Further highlighting the deficiencies of the 

majority's test, the majority fails to explain why the factors 

it furnishes make an activity more or less "religious in 

nature."  For example, why does offering a service to those of a 

different faith tradition make the activity less "religious in 

nature"?  See majority op., ¶61.  Doesn't this factor conflict 

with the majority's statements that religious outreach and 

evangelism are "religious in nature"?  Id., ¶60.  The majority 

asserts that activities resembling secular ones are less 

"religious in nature."  Id., ¶¶63-64, 66.  But the overlap 

between secular and religious conduct does not make the 

religious conduct any less religious.  As the Court of Appeals 

for the District of Columbia Circuit explained, "[t]hat a 

secular university might share some goals and practices with a 

Catholic or other religious institution cannot render the 

actions of the latter any less religious."  Univ. of Great 

Falls, 278 F.3d at 1346.            

¶149 Incoherency aside, the majority's primarily-religious-

in-nature-activities requirement is highly susceptible to 

manipulation.  "[T]he definition of a particular program can 

always be manipulated" such that the inquiry may be "'reduced to 
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a simple semantic exercise.'"  See Agency for Int'l Dev. v. All. 

for Open Soc'y Int'l, Inc., 570 U.S. 205, 215 (2013) (quoting 

Legal Servs. Corp. v. Velazquez, 531 U.S. 533, 547 (2001)).  The 

activities of Catholic Charities can be characterized as the 

provision of charitable social services.  They can also be 

characterized as "providing services to the poor and 

disadvantaged as an expression of the social ministry of the 

Catholic Church in the Diocese of Superior" and acting as "an 

effective sign of the charity of Christ."  A religious activity 

can be described narrowly, making it sound more secular, or 

described broadly, making it sound more religious.  Baking 

sounds secular while religious training sounds religious; both 

characterizations could fit the activities at issue in a case.  

See Champion Bake-N-Serve, Inc., 592 P.2d 1370.  Whether one is 

entitled to the exemption under Wis. Stat. § 108.02(15)(h)2. 

cannot turn on word games.        

¶150 The court makes meager effort to explain why it 

considers activities like proselytizing and teaching religious 

doctrine more religious than religiously motivated charitable 

services.  Many religions consider charity a central religious 

practice.  As one amicus——the Jewish Coalition for Religious 

Liberty ("the Jewish Coalition")——explains, it believes each of 

the commandments in the Torah is a divine obligation.15  One of 

the obligations is charity, which the Jewish Coalition explains 

                                                 
15 Amicus Br. Jewish Coalition for Religious Liberty, at 7. 
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is sometimes connected to religious rituals and sometimes not; 

regardless, both equally express the Jewish commandments.16     

¶151 The majority's conclusion that Catholic Charities' 

activities are not religious because their activities are 

charitable is unsupportable.  In this case, there is no daylight 

between religious activities and charitable activities.  See St. 

Augustine's Ctr. for Am. Indians, Inc. v. Dep't of Lab., 449 

N.E.2d 246, 249 (Ill. Ct. App. 1983) (quoting St. Vincent DePaul 

Shop v. Garnes, No. 74AP-76, 1974 WL 184313, *3 (Ohio Ct. App. 

Sept. 17, 1974) (unpublished opinion)) (alterations in original) 

("[T]he terms 'charitable' and 'religious' are not mutually 

exclusive and . . . 'the fact that an organization is charitable 

does not preclude it from being religious.'").  In their briefs, 

Catholic Charities explain that charity is a religious activity 

for Catholics, in which Catholic Charities engages as the 

Diocese of Superior's social ministry arm.  According to 

Catholic Charities, "[c]harity is 'the greatest' of the Catholic 

Church's theological virtues . . . .  Charity . . . is a 

'constitutive element of the Church's mission and an 

indispensable expression of her very being.'"  Consistent with 

Catholic doctrine——as documented in the briefs——"[t]he Catholic 

Church 'claims works of charity as its own inalienable duty and 

right.'"  Catholic Charities explains that according to the 

Catholic faith, charity is a religious duty they must fulfill in 

an impartial manner, without proselytizing.  As Catholic 

Charities inform us, "'the Church's missionary spirit is not 

                                                 
16 Id. at 7-8. 
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about proselytizing, but the testimony of a life that 

illuminates the path, which brings hope and love.'"    Catholic 

Charities "carr[y] on [the Diocese of Superior's] good work by 

providing programs and services that are based on gospel values 

and principles of the Catholic Social Teachings."    The purpose 

of Catholic Charities "is to be an effective sign of the charity 

of Christ[.]"  Multiple amici similarly confirm that charity is 

a religious activity in each of their respective faith 

traditions.  As one court observed, "the concept of acts of 

charity as an essential part of religious worship is a central 

tenet of all major religions."  W. Presbyterian Church v. Bd. of 

Zoning Adjustment of D.C., 862 F. Supp. 538, 544 (D.D.C. 1994).   

For example, one of the five Pillars of Islam——the 

fundamental ritual requirements of worship, including 

ritual prayer——requires Muslims of sufficient means to 

give alms to the poor and other classes of recipients.  

Also, Hindus belonging to the Brahmin, Ksatriya, and 

Vaisya castes are required to fulfill five daily 

obligations of worship, one of which is making 

offerings to guests, symbolized by giving food to a 

priest or giving food or aid to the poor.  The concept 

finds its place in Judaism in the form of tendering to 

the poor clothing for the naked, food for the hungry, 

and benevolence to the needy.   

Id. (internal citations omitted).  Reflecting this 

understanding, an Illinois court17 recently reversed a state 

agency determination that an organization was not primarily 

operated for religious purposes, holding the agency "erred by 

recharacterizing [the provision of meals, homework help, and 

                                                 
17 Illinois courts consider the activities of a nonprofit in 

cases under the Illinois equivalent of Wis. Stat. 

§ 108.02(15)(h)2.  E.g., Concordia Ass'n v. Ward, 532 N.E.2d 411 

(Ill. Ct. App. 1988).    
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literacy improvement] as secular activities" when the 

organization "characterized [those activities] as religious 

exercises" of the organization.  By The Hand Club for Kids, NFP, 

Inc. v. Dep't of Emp. Sec., 188 N.E.3d 1196, ¶52 (Ill. Ct. App. 

2020).  The same is true in this case.  Catholic Charities' 

charitable activities are a part of their religious exercise, 

which means those activities are religious.  This court 

belittles Catholic Charities' faith——and many other faith 

traditions——by mischaracterizing their religiously motivated 

charitable activities as "secular in nature," majority op., ¶67—

—that is, not really religious at all.  

¶152 Ultimately, the majority demolishes its own test, 

obliquely saying the activities the majority will consider 

inherently religious "may be different for different faiths."  

Id., ¶55.  If what constitutes an inherently religious activity 

might be different for different faiths, the majority must 

explain why religiously motivated charity is not an inherently 

religious activity for Catholics.  It never does.                

¶153 The majority's erroneous interpretation and 

application of Wis. Stat. § 108.02(15)(h)2.——which produces the 

demeaning conclusion that the social ministry arm of the Diocese 

of Superior is inherently secular——would be baffling but for the 

majority's admissions of its results-oriented approach.  

According to the majority, a plain reading of the statute would 

be "'too broad'" a policy, so the majority adopts a contorted 

construction instead.  Id., ¶48 (quoting Cath. Charities Bureau, 

406 Wis. 2d 586, ¶37).  The majority anxiously speculates a 



No.  2020AP2007.rgb 

 

35 

 

plain reading might exempt Catholic colleges, schools, and 

(gasp) hospitals.  Id., ¶48 n.12.18  This court has neither the 

authority nor competency to decide how broad or narrow a policy 

should be.  The legislature decided how broadly the exemption 

sweeps, and it is not for this court to second-guess that policy 

decision.  Friends of Frame Park, U.A. v. City of Waukesha, 2022 

WI 57, ¶96, 403 Wis. 2d 1, 976 N.W.2d 263 (Rebecca Grassl 

Bradley, J., concurring) ("The people of Wisconsin elect judges 

                                                 
18 The majority's footnote expressing indignation at the 

prospect that religious colleges, schools, and hospitals might 

be exempt under Catholic Charities' reading of the exemption 

appears to prejudge issues not before this court.  Amicus 

curiae, Maranatha Baptist University, et al., comprises a 

collection of faith-based nonprofits that primarily provide 

education.  Its brief notes that a number of its members 

currently qualify for the exemption under Wis. Stat. 

§ 108.02(15)(h)2., but would likely lose that exemption if this 

court upholds the court of appeals.  Amicus Br. Maranatha 

Baptist University, et al., at 5-6.  Amicus argues "[t]he 

federal government has long counted religious schools as being 

operated primarily for religious purposes."  Id. at 9 n.1 

(citing Unemployment Insurance Program Letter No. 28-87, U.S. 

Dept. of Labor (June 10, 1987)) ("'The second category of 

services exempt from the required coverage are those performed 

in the employ of religious schools and other 

entities . . . .'").  The majority simply ignores this argument.   

Curiously, the majority's assumption that Catholic colleges 

and schools cannot qualify for the exemption exists in tension 

with the cases upon which it relies.  The majority analogizes 

its test to cases applying the ministerial exception under the 

First Amendment. In each of the cases the majority cites, 

however, the religious school received the exception.  Our Lady 

of Guadalupe Sch. v. Morrissey-Berru, 591 U.S. ___, 140 S. Ct. 

2049 (2020); Coulee Cath. Schs. v. LIRC, 2009 WI 88, 320 Wis. 2d 

275, 768 N.W.2d 868; see also Hosanna-Tabor Evangelical Lutheran 

Church & Sch. v. E.E.O.C., 565 U.S. 171 (2012).  The majority 

neglects to explain why Catholic colleges and schools receive 

such radically different treatment under the test it employs in 

this case.   
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to interpret the law, not make it."); See also Scalia & Garner, 

supra, at 21; Antonin Scalia, A Matter of Interpretation: 

Federal Courts and the Law 20 (1997) ("Congress can enact 

foolish statutes as well as wise ones, and it is not for courts 

to decide which is which and rewrite the former.").  "Courts 

decide what the law is, not what it should be.  In the course of 

executing this judicial function, we neither endorse nor condemn 

the legislature's policy choices."  See Sanders, 408 Wis. 2d 

370, ¶44.  Judges have no authority to advance their favored 

policies by expanding or narrowing a statute's text beyond what 

the fair meaning of the statute contemplates.    

¶154 To mask its policy-driven reasoning, the majority 

employs the shibboleth that remedial statutes are liberally 

construed and exemptions are narrowly construed——a long-

discredited maxim that pawns judicial activism off as 

legitimate, textual interpretation.  See CTS Corp. v. 

Waldburger, 573 U.S. 1, 12 (2014) (stating the remedial statute 

canon is not "a substitute for a conclusion grounded in the 

statute's text and structure").  The majority's unabashed 

reliance on the remedial statute canon is troubling given the 

immense criticism the so-called canon has received.  The 

majority makes clear it is aware of these criticisms, but uses 

the maxim anyway, without defending it.  Majority op., ¶47 n.11.  

The majority should not employ the maxim so thoughtlessly, since 

it has been severely criticized and abandoned by many jurists 

espousing a wide range of judicial philosophies.  E.g., Regions 

Bank v. Legal Outsource PA, 936 F.3d 1184, 1195 (11th Cir. 2019) 
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(expressly refusing to apply the so-called remedial statute 

canon because of its "dubious value"); Dir., Off. of Workers' 

Comp. Programs, Dep't of Lab. v. Newport News Shipbuilding & Dry 

Dock Co., 514 U.S. 122, 135 (1995) (calling the maxim the "last 

redoubt of losing causes"); Keen v. Helson, 930 F.3d 799, 805 

(6th Cir. 2019) (describing the maxim as the least useful of the 

interpretive tools a judge might use); see also E. Bay Mun. 

Util. Dist. v. U.S. Dep't of Com., 142 F.3d 479, 484 (D.C. Cir. 

1998) ("express[ing] . . . general doubts about the canon").  

Antonin Scalia once compared the canon's use to Chinese water 

torture, in which "one's intelligence [is] strapped down 

helplessly" as the maxim is repeated as a "ritual error[]."  

Antonin Scalia, Assorted Canards of Contemporary Legal Analysis, 

40 Case W. Rsrv. L. Rev. 581, 581 (1989) [hereinafter Assorted 

Canards].        

¶155 Judges have discarded the remedial statute canon 

because it has three critical flaws.  The first is the canon's 

"indeterminate coverage."  Regions Bank, 936 F.3d at 1195.  

Jurists have been unable to agree on what constitutes a remedial 

statute.  Scalia, Assorted Canards, supra, at 583-86; Ober 

United Travel Agency, Inc. v. U.S. Dep't of Lab., 135 F.3d 822, 

825 (D.C. Cir. 1998) ("Although courts have often used the 

maxim[,] . . . it is not at all apparent just what is and what 

is not remedial legislation.").  This is unsurprising, 

considering "almost every statute might be described as remedial 

in the sense that all statutes are designed to remedy some 

problem."  CTS Corp., 573 U.S. at 12; accord Scalia & Garner, 
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supra, at 364 ("Is any statute not remedial?  Does any statute 

not seek to remedy an unjust or inconvenient situation?"); Keen, 

930 F. 3d at 805 (noting that the canon's "trigger——a 'remedial 

statute'——is hopelessly vague").   

¶156 Second, what constitutes a "liberal" or "strict" 

construction is unanswerable.  Scalia & Garner, supra, at 365.  

As Antonin Scalia noted, the canon "lay[s] a judicial thumb" "of 

indeterminate weight"  "on one or the other side of the scales" 

in statutory interpretation.  Scalia, Assorted Canards, supra, 

at 582.  "How 'liberal' is liberal, and how 'strict' is strict?"  

Id.  No one can say.   

¶157 Finally, the maxim is "premised on two mistaken ideas:  

(1) that statutes have a singular purpose and (2) that [the 

legislature] wants statutes to extend as far as possible in 

service of that purpose.  Instead, statutes have many competing 

purposes, and [the legislature] balances these competing 

purposes by negotiating and crafting statutory text."  Keen, 930 

F.3d at 805 (citing Newport News, 514 U.S. at 135-36); CTS 

Corp., 573 U.S. at 12 (quoting Rodriguez v. United States, 480 

U.S. 522, 525–26 (1987) (per curiam)) ("[T]he Court has 

emphasized that 'no legislation pursues its purposes at all 

costs.'"); Encino Motorcars, LLC v. Navarro, 584 U.S. ___, 138 

S. Ct. 1134, 1142 (2018) (citations omitted).  As Richard Posner 

explained, the maxim is "unrealistic about legislative 

objectives" and "ignore[s] the role of compromise in the 

legislative process and, more fundamentally, the role of 

interest groups, whose clashes blunt the thrust of many 



No.  2020AP2007.rgb 

 

39 

 

legislative initiatives."  Richard A. Posner, Statutory 

Interpretation——in the Classroom and in the Courtroom, 50 U. 

Chi. L. Rev. 800, 808-09 (1983).  The maxim ignores that 

"limiting provisions . . . are no less a reflection of the 

genuine 'purpose' of the statute than the operative provisions, 

and it is not the court's function to alter the legislative 

compromise."  Scalia & Garner, supra, at 21.  Those who employ 

the maxim rarely appreciate that "[t]oo much 'liberality' will 

undermine the statute as surely as too literal an interpretation 

would."  In re Erickson, 815 F.2d 1090, 1094 (7th Cir. 1987).     

¶158 In fact, the remedial statute "canon" is not a canon 

at all.  It is "an excuse" to reach a desired result.  Keen, 930 

F.3d at 805; Scalia, Assorted Canards, supra, at 586 (stating 

the maxim "is so wonderfully indeterminate" it can always be 

used to "reach[] the result the court wishes to achieve").  Its 

vagueness makes it "an open invitation" to ignore the statute's 

text and "engage in judicial improvisation" to reach the judge's 

preferred outcome.  Scalia & Garner, supra, at 365-66.  This 

court should abandon the maxim and return to deciding cases 

based upon the fair meaning of the text.  Instead of reading the 

exemption strictly, "the court need only determine 'how a 

reasonable reader, fully competent in the language, would have 

understood the text at the time it was issued.'"  United Am., 

LLC v. DOT, 2021 WI 44, ¶44, 397 Wis. 2d 42, 959 N.W.2d 317 

(Rebecca Grassl Bradley, J., dissenting) (quoting Scalia & 

Garner, supra, at 33).  The majority violates the rule that a 

"strict construction" cannot be "an unreasonable construction."  
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Sw. Airlines Co. v. DOR, 2021 WI 54, ¶25, 397 Wis. 2d 431, 960 

N.W.2d 384 (citing Covenant Healthcare Sys., Inc. v. City of 

Wauwatosa, 2011 WI 80, ¶32, 336 Wis. 2d 522, 800 N.W.2d 906); 

see also McNeil v. Hansen, 2007 WI 56, ¶10, 300 Wis. 2d 358, 731 

N.W.2d 273 (quoting 82 C.J.S. Statutes § 371 (2006)) (stating 

exemptions to remedial statutes "'should be strictly, and 

reasonably, construed and extend only as far as their language 

fairly warrants'").  To the extent the maxim delivers any value, 

it is not even applicable in this case because the statute is 

unambiguous.  State of Wis. Dep't of Just. v. DWD, 2015 WI 114, 

¶32, 365 Wis. 2d 694, 875 N.W.2d 545 (quoting Salazar v. Ramah 

Navajo Chapter, 567 U.S. 182, 207 (2012) (Roberts, J., 

dissenting)). 

¶159 The majority compounds its errors by using legislative 

history to contradict (rather than confirm) the plain meaning of 

Wis. Stat. § 108.02(15)(h)2.  Kalal, 271 Wis. 2d 633, ¶51; State 

v. Martin, 162 Wis. 2d 883, 897 n.5, 470 N.W.2d 900 (1991).  

Legislative history is not the law, and it cannot override the 

law's clear meaning.  See State v. Grandberry, 2018 WI 29, ¶55, 

380 Wis. 2d 541, 910 N.W.2d 214 (Kelly, J., concurring) ("[W]e 

give effect only to what the legislature does, not what it tried 

to do.").  In this case, the majority does not even cite state 

legislative history; instead, it relies upon federal legislative 

history to contravene the plain meaning of a state law.  In so 

doing, the majority makes another "law's history superior to the 

law itself[.]"  Clean Wis., Inc. v. DNR, 2021 WI 71, ¶91, 398 

Wis. 2d 386, 961 N.W.2d 346 (Rebecca Grassl Bradley, J., 
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dissenting).  Using long-discredited methodologies, the 

majority's interpretation discards the statutory text, ignores 

its plain meaning, and triggers constitutional quandaries.        

III.  THE MAJORITY'S INTERPRETATION VIOLATES THE FIRST AMENDMENT 

AND THE WISCONSIN CONSTITUTION 

¶160 The majority's decision is an egregious example of 

legislating from the bench.  It takes a simple statute and 

twists its language to narrow its sweep.  In so doing, the 

majority engages in religious discrimination and entangles the 

state with religion in violation of the First Amendment.19   

Courts sometimes——though inappropriately——warp a statute's fair 

meaning to save it from unconstitutionality.  See St. Augustine 

Sch. v. Taylor, 2021 WI 70, ¶112, 398 Wis. 2d 92, 961 N.W.2d 635 

(Rebecca Grassl Bradley, J., dissenting) (discussing a 

particularly egregious example).  In this case, the majority 

bends over backwards to alter the statute's meaning and create a 

constitutional violation, turning the canon of constitutional 

avoidance on its head.  State v. Stenklyft, 2005 WI 71, ¶8, 281 

Wis. 2d 484, 697 N.W.2d 769 (quoting Panzer v. Doyle, 2004 WI 

52, ¶65, 271 Wis. 2d 295, 680 N.W.2d 666); Jankowski v. 

Milwaukee Cnty., 104 Wis. 2d 431, 439, 312 N.W.2d 45 (1981) 

(quoting Niagara of Wis. Paper Corp. v. DNR, 84 Wis. 2d 32, 50, 

                                                 
19 Any constitutional issues arising from a plain-meaning 

interpretation of Wis. Stat. § 108.02(15)(h)2. are not before 

the court.  Similarly, the constitutionality of the second prong 

of § 108.02(15)(h)2., requiring the nonprofit to be "operated, 

supervised, controlled, or principally supported by a church or 

convention or association of churches[,]" is not before the 

court.  See, e.g., Christian Sch. Ass'n of Greater Harrisburg v. 

Commonwealth, Dep't of Lab. & Indus., 423 A.2d 1340, 1346-47 

(Pa. 1980).   
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268 N.W.2d 153 (1978)); Baird v. La Follette, 72 Wis. 2d 1, 5, 

239 N.W.2d 536 (1976) ("Where there is serious doubt of 

constitutionality, we must look to see whether there is a 

construction of the statute which is reasonably possible which 

will avoid the constitutional question.").         

¶161 The First Amendment declares:  "Congress shall make no 

law respecting an establishment of religion, or prohibiting the 

free exercise thereof . . . ."  U.S. Const. amend. I.  The 

Religion Clauses of the First Amendment apply to the states via 

the Fourteenth Amendment.  Everson v. Bd. of Educ. of Ewing 

Twp., 330 U.S. 1, 15 (1947); Cantwell v. Connecticut, 310 U.S. 

296, 303 (1940).20  Catholic Charities claim an inquiry into 

                                                 
20 Justice Clarence Thomas of the United States Supreme 

Court has questioned whether the Establishment Clause properly 

applies to states.  Zelman v. Simmons-Harris, 536 U.S. 639, 678-

79 (2002) (Thomas, J., concurring); Elk Grove Unified Sch. Dist. 

v. Newdow, 542 U.S. 1, 45, 49-51 (2004) (Thomas, J., concurring 

in the judgment); Van Orden v. Perry, 545 U.S. 677, 692-93 

(2005) (Thomas, J., concurring); Town of Greece v. Galloway, 572 

U.S. 565, 604-07 (2014) (Thomas, J., concurring in part and 

concurring in the judgment); Am. Legion v. Am. Humanist Ass'n, 

588 U.S. ___, 139 S. Ct. 2067, 2095 (2019) (Thomas, J., 

concurring in the judgment); Espinoza v. Mont. Dep't of Revenue, 

591 U.S. ___, 140 S. Ct. 2246, 2263-64  (2020) (Thomas, J., 

concurring).  Justice Thomas has argued the Establishment Clause 

is a "federalism provision," Newdow, 542 U.S. at 45 (Thomas, J., 

concurring in the judgment), which merely prohibits Congress 

"from establishing a national religion" and "interfer[ing] with 

state establishments."  Id. at 50.  It does "not protect any 

individual right."  Id.  Under this theory, the Establishment 

Clause, "resists incorporation."  Id. at 45.  "[A]n incorporated 

Establishment Clause would prohibit exactly what the text of the 

Clause seeks to protect:  state establishments of religion."  

Am. Legion, 139 S. Ct. at 2095 (Thomas, J., concurring in the 

judgment) (citation omitted).  Scholars have debated whether the 

Establishment Clause was meant to be incorporated through the 

Fourteenth Amendment.  Compare Vincent Philip Muñoz, The 

Original Meaning of the Establishment Clause and the 
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whether their activities are "religious in nature" violates the 

First Amendment by discriminating against their religious 

practices and excessively entangling the government in religious 

affairs.       

¶162 The majority improperly stacks the deck against 

Catholic Charities' claims under the Religion Clauses from the 

outset, requiring Catholic Charities to prove their First 

Amendment rights are violated "beyond a reasonable doubt."  

Majority op., ¶77.  "The United States Supreme Court has 

abandoned the beyond-a-reasonable-doubt standard for assessing 

the constitutionality of statutory law[,]" and this court must 

follow the Court's pronouncements on issues of federal law.  

Winnebago Cnty. v. C.S., 2020 WI 33, ¶65, 391 Wis. 2d 35, 940 

N.W.2d 875 (Rebecca Grassl Bradley, J., dissenting) (citing 

Edward C. Dawson, Adjusting the Presumption of Constitutionality 

Based on Margin of Statutory Passage, 16 U. Pa. J. Const. L. 97, 

109 (2013)).  "No United States Supreme Court case since 1984 

                                                                                                                                                             
Impossibility of Its Incorporation, 8 J. Const. L. 585 (2006), 

and William K. Lietzau, Rediscovering the Establishment Clause: 

Federalism and the Rollback of Incorporation, 39 DePaul L. Rev. 

1191 (1990), with Kurt T. Lash, The Second Adoption of the 

Establishment Clause: The Rise of the Nonestablishment 

Principle, 27 Ariz. State L.J. 1085 (1995), and Nathan S. 

Chapman & Michael W. McConnell, Agreeing to Disagree: How the 

Establishment Clause Protects Religious Diversity and Freedom of 

Conscience 75-84 (2023).  Regardless, the Court has held the 

Establishment Clause applies to the states, and we are duty 

bound to apply the Court's decisions interpreting and applying 

the Establishment Clause.  State v. Jennings, 2002 WI 44, ¶¶18-

19, 252 Wis. 2d 228, 647 N.W.2d 142; cf. Hutto v. Davis, 454 

U.S. 370, 374 (1982) (per curiam) ("[U]nless we wish anarchy to 

prevail within the federal judicial system, a precedent of this 

Court must be followed by the lower federal courts no matter how 

misguided the judges of those courts may think it to be."). 
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has applied a strong presumption of constitutionality in 

challenges to federal statutes."  Mayo v. Wis. Injured Patients 

& Fams. Comp. Fund, 2018 WI 78, ¶78, 383 Wis. 2d 1, 914 N.W.2d 

678 (Rebecca Grassl Bradley, J., concurring) (citing Dawson, 

supra, at 109 n.43).  Instead, the Court "will strike down 

statutes upon a 'plain showing' of their unconstitutionality, or 

when their unconstitutionality is 'clearly demonstrated.'"  Id., 

¶80.  "This court continues to reflexively apply the rule 

without any acknowledgement of the United States Supreme Court's 

reformulation of the standard."  Id. (citations omitted).  

Conforming to the standards articulated by the Court would end 

the absurdity of applying the beyond-a-reasonable-doubt 

standard.  The majority does not hold Catholic Charities' First 

Amendment rights are not violated by its interpretation of Wis. 

Stat. § 108.02(15)(h)2.; instead, it merely holds Catholic 

Charities failed to prove their rights are violated "beyond a 

reasonable doubt."  See C.S., 391 Wis. 2d 35, ¶67 (Rebecca 

Grassl Bradley, J., dissenting).                        

A.  Religious Discrimination 

¶163 The majority's interpretation of Wis. Stat. 

§ 108.02(15)(h)2. violates the First Amendment's Free Exercise 

Clause and Establishment Clause by discriminating among 

religious faiths.  The majority sidesteps the issue of religious 

discrimination by declaring Catholic Charities failed to show 

the law burdens their free exercise of religion.  Majority op., 

¶¶105-07.  The majority, however, misapprehends Catholic 

Charities' alleged burden, causing it to erroneously conclude 
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there is no burden on their free exercise at all.  Contrary to 

the majority's assertions, Catholic Charities do not allege that 

paying the tax itself burdens their free exercise of religion.  

See Id.21  Catholic Charities never argued the Free Exercise 

Clause guarantees them an exemption from paying the unemployment 

tax.  Instead, Catholic Charities assert that discriminatorily 

denying them the exemption under § 108.02(15)(h)2. burdens their 

free exercise of religion.   

¶164 Catholic Charities are correct.22  The United States 

Supreme Court has long held that withholding a benefit or 

privilege based on religious status or activity may constitute a 

burden on the free exercise of religion.  Sherbert v. Verner, 

374 U.S. 398, 404 (1963); Trinity Lutheran Church of Columbia, 

Inc. v. Comer, 582 U.S. 449, 466 (2017) (holding expressly 

requiring a religious institution to renounce its religious 

character in order to receive a public benefit imposes a penalty 

                                                 
21 The majority exclusively relies upon cases in which the 

litigant argued the Free Exercise Clause required the state to 

provide an exemption from a generally applicable tax.  Majority 

op., ¶105 (first citing Jimmy Swaggart Ministries v. Bd. of 

Equalization of Cal., 493 U.S. 378, 391 (1990); and then citing 

Hernandez v. Comm'r, 490 U.S. 680, 699-700 (1989)); see also 

United States v. Lee, 455 U.S. 252 (1982) (rejecting that the 

Free Exercise Clause requires an exemption from paying social 

security taxes even if the payment of such taxes violates one's 

sincerely held religious beliefs).   

22 The Free Exercise Clause would not, absent Wis. Stat. § 

108.02(15)(h)2., require the state to exempt Catholic Charities 

from paying the tax.  After it creates a religious exemption, 

however, the state cannot discriminate against certain religions 

or religious practices in applying the exemption.  See Carson v. 

Makin, 596 U.S. 767, 785 (2022); Golden Rule Church Ass'n v. 

Comm'r, 41 T.C. 719, 729 (1964).        
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on the free exercise of religion); Espinoza v. Mont. Dep't of 

Revenue, 591 U.S. ___, 140 S. Ct. 2246, 2260 (2020) (quoted 

source omitted) (noting "precedents have 'repeatedly confirmed' 

the straightforward rule that . . . [w]hen otherwise eligible 

recipients are disqualified from a public benefit 'solely 

because of their religious character,' we must apply strict 

scrutiny"); Carson v. Makin, 596 U.S. 767, 786-88 (2022) 

(holding religious status or activity cannot be the basis for 

denying a benefit or privilege); Lyng v. Nw. Indian Cemetery 

Protective Ass'n, 485 U.S. 439, 449 (1988).  As the Supreme 

Court said long ago, "[i]t is too late in the day to doubt that 

the liberties of religion and expression may be infringed by the 

denial of or placing of conditions upon a benefit or privilege."  

Sherbert, 374 U.S. at 404 (citations omitted).   

¶165 Supreme Court precedent has focused on the denial of a 

"generally available" benefit to those with a religious status 

or who engage in certain religious activities.  Carson, 596 U.S. 

at 780.  For example, in Sherbert, an employer fired a member of 

the Seventh-day Adventist Church because she would not work on 

Saturdays, and the state later denied her otherwise generally 

available unemployment benefits because it determined her 

religious beliefs were not "good cause" to reject other 

employment.  374 U.S. at 400.  The Supreme Court held that 

denying her unemployment benefits because of her religious 

practices placed a burden on her free exercise of religion:   

Here not only is it apparent that appellant's declared 

ineligibility for benefits derives solely from the 

practice of her religion, but the pressure upon her to 

forego that practice is unmistakable.  The ruling 
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forces her to choose between following the precepts of 

her religion and forfeiting benefits, on the one hand, 

and abandoning one of the precepts of her religion in 

order to accept work, on the other hand.  Governmental 

imposition of such a choice puts the same kind of 

burden upon the free exercise of religion as would a 

fine imposed against appellant for her Saturday 

worship. 

Id. at 404.  As the court concluded, "to condition the 

availability of benefits upon this appellant's willingness to 

violate a cardinal principle of her religious faith effectively 

penalizes the free exercise of her constitutional liberties."  

Id. at 406.23   

¶166 In Trinity Lutheran, a state offered grants to 

nonprofits to help finance the purchase of rubber playground 

surfaces.  582 U.S. at 454.  The program awarded grants based on 

several religiously neutral criteria, such as the level of 

poverty in the surrounding area and the applicant's plan to 

promote recycling.  Id. at 455.  However, the state denied 

Trinity Lutheran Church Child Learning Center a grant it was 

otherwise qualified to receive because of the state's policy to 

deny grants to any applicant owned or controlled by a church, 

sect, or religious entity.  Id. at 455-56.  The Court held that 

denying Trinity Lutheran the otherwise available grant burdened 

                                                 
23 See also Thomas v. Rev. Bd. of Ind. Emp. Sec. Div., 450 

U.S. 707 (1981) (holding that failure to provide a Jehovah's 

Witness unemployment benefits because he quit his job due to his 

religious objections to making armaments burdened his free 

exercise); Hobbie v. Unemployment Appeals Comm'n of Fla., 480 

U.S. 136 (1987) (holding that failure to provide a member of the 

Seventh-day Adventist Church unemployment benefits because she 

was fired after refusing to work from sundown on Friday to 

sundown on Saturday in accordance with her religious beliefs 

burdened her free exercise of religion).   
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Trinity Lutheran's free exercise of religion.  The Court 

reasoned a denial based on religion penalizes religious 

exercise:   

[T]he Department's policy puts Trinity Lutheran to a 

choice:  It may participate in an otherwise available 

benefit program or remain a religious institution.  Of 

course, Trinity Lutheran is free to continue operating 

as a church . . . .  But that freedom comes at the 

cost of automatic and absolute exclusion from the 

benefits of a public program for which the Center is 

otherwise fully qualified.  And when the State 

conditions a benefit in this way, . . . the State has 

punished the free exercise of religion:  "To condition 

the availability of benefits . . . upon [a 

recipient's] willingness to . . . surrender[] his 

religiously impelled [status] effectively penalizes 

the free exercise of his constitutional liberties."  

Id. at 462 (some alterations in original) (quoting McDaniel v. 

Paty, 435 U.S. 618, 626 (1978) (plurality opinion)).  The Court 

acknowledged the state's policy did not constitute direct 

coercion over religious exercise.  Id. at 463.  But withholding 

an otherwise available benefit based on religious status creates 

constitutionally intolerable indirect coercion over, and a 

penalty on, religious exercise.  Id. (quoting Lyng, 485 U.S. at 

450) ("[T]he Free Exercise Clause protects against 'indirect 

coercion or penalties on the free exercise of religion, not just 

outright prohibitions.'").   

 ¶167 In Carson, a state provided tuition assistance to 

parents who lived in school districts that were unable to 

operate a secondary school.  596 U.S. at 773.  Under the 

program, parents chose the school they wanted their child to 

attend and the state school administrative units paid the 

school.  Id. at 773-74.  In order for a private school to 
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receive the payment, the school needed to meet basic 

requirements under the state compulsory education law, like 

offering a course on the history of the state.  Id. at 774.  

State law excluded "sectarian" schools from the tuition 

reimbursement program.  Id.  The petitioners wished to send 

their children to schools that were, but for the "nonsectarian" 

requirement, eligible to receive the tuition assistance.  Id. at 

776.   

 ¶168 The Court held the program's "nonsectarian" 

requirement violated the Free Exercise Clause because the law 

"'effectively penalize[d] the free exercise' of religion" by 

conditioning the tuition assistance on the school's religious 

character.  Id. at 780.  The state argued that lesser scrutiny 

should apply because it was not discriminating against religious 

status, but withheld state funds if the school engaged in 

certain religious activities.  Id. at 786-87.  The Court 

rejected the status-activities distinction, noting that "[a]ny 

attempt to give effect to such a distinction by scrutinizing 

whether and how a religious school pursues its educational 

mission would . . . raise serious concerns about state 

entanglement with religion and denominational favoritism."  Id. 

at 787 (citations omitted).     

¶169 The exemption in this case is available only to 

religiously affiliated institutions.  See Wis. Stat. 

§ 108.02(15)(h)2. (requiring the nonprofit to be "operated, 

supervised, controlled, or principally supported by a church or 

convention or association of churches" in order to receive the 
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tax exemption).  Nonetheless, the principles underlying 

Sherbert, Trinity Lutheran, and Carson have equal force when the 

alleged discrimination occurs among religious institutions, 

rather than between religious and secular entities.    

¶170 The Sherbert-Trinity Lutheran-Carson line of cases 

prohibit indirect coercion and penalties on religious exercise.  

E.g., Carson, 596 U.S. at 778 (quoting Lyng, 485 U.S. at 450); 

Thomas, 450 U.S. at 717-18 ("Where the state conditions receipt 

of an important benefit upon conduct proscribed by a religious 

faith, or where it denies such a benefit because of conduct 

mandated by religious belief, thereby putting substantial 

pressure on an adherent to modify his behavior and to violate 

his beliefs, a burden upon religion exists.").  Failure to 

provide a benefit, which is otherwise available to any 

religiously affiliated entity, to a religious institution 

because of its religious status or religious activities 

"condition[s] the availability of [a] benefit[] upon [its] 

willingness to violate a cardinal principle of [its] religious 

faith[,] effectively penaliz[ing] the free exercise of [its] 

constitutional liberties."  Sherbert, 374 U.S. at 406.  Even if 

a benefit is available only to religiously affiliated 

organizations, the denial of the benefit still pressures the 

entity to forego its religious practices, forcing the entity to 

"choose between following the precepts of [its] religion and 

forfeiting benefits."  Id. at 404.  As in Sherbert, Trinity 

Lutheran, and Carson, such a choice burdens the free exercise of 

religion.  
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¶171 At their core, the Religion Clauses prohibit the 

government from discriminating among religions.  "From the 

beginning, this nation's conception of religious liberty 

included, at a minimum, the equal treatment of all religious 

faiths without discrimination or preference."  Colo. Christian 

Univ. v. Weaver, 534 F.3d 1245, 1257 (10th Cir. 2008).  

Historically, England privileged the Church of England and 

penalized non-established religions and practices.  In the 16th 

century, Parliament enacted the Thirty-nine Articles of Faith, 

which determined the tenets of the Church of England and the 

liturgy for religious worship.  Nathan S. Chapman & Michael W. 

McConnell, Agreeing to Disagree: How the Establishment Clause 

Protects Religious Diversity and Freedom of Conscience 12-13 

(2023).  Additionally, "[t]he Acts of Uniformity of 1549, 1559, 

and 1662 required all ministers to conform to these 

requirements, making the Church of England the sole institution 

for lawful public worship."  Id. at 13.  "There were also 

specific 'Penal Acts' suppressing the practice of faiths whose 

tenets were thought to be inimical to the regime."  Id. at 14.  

The practice of establishing churches "of the old world [was] 

transplanted and . . . thrive[d] in the soil of the new 

America."  Everson, 330 U.S. at 9.  In the American colonies 

religious dissenters were often penalized for their heterodox 

religious practices.  For example, in Connecticut in the 1740s, 

religious dissenters were fined and imprisoned for preaching and 

meeting.  Philip Hamburger, Separation of Church and State 90 

(2002).  In Virginia, laws "fin[ed] 'scismaticall persons' who 
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refused to have their children baptized, prohibit[ed] the 

immigration of Quakers, and outlaw[ed] Quaker religious 

assemblies."  Chapman & McConnell, supra, at 17.   

¶172 "During the Revolution, American establishments lost 

their severity," and states tended to abandon direct penalties 

on non-established religions and religious practices while 

retaining privileges for the established religion and religious 

practices of the state.  Hamburger, supra, at 89-90.  By the 

time the First Amendment was written, "at least ten of the 

twelve state constitutional free exercise provisions required 

equal religious treatment and prohibited denominational 

preferences."  Colo. Christian Univ., 534 F.3d at 1257 (citing 

Arlin M. Adams & Charles J. Emmerich, A Heritage of Religious 

Liberty, 137 U. Pa. L. Rev. 1559, 1637–39 (1989)).  One of the 

"essential legal elements of disestablishment" in the states was 

denominational equality.  Chapman & McConnell, supra, at 57.  

The principle that the government cannot prefer one religion 

over another has "strong historical roots and is often 

considered one of the most fundamental guarantees of religious 

freedom."  Jeremy Patrick-Justice, Strict Scrutiny for 

Denominational Preferences: Larson in Retrospect, 8 N.Y.C. L. 

Rev. 53, 54-55 (2005).  The constitutional bar on religious 

discrimination among faiths emanates from both Religion Clauses.  

Larson v. Valente, 456 U.S. 228, 245 (1982); Colo. Christian 

Univ., 534 F.3d at 1257.  

¶173 The Supreme Court has unwaveringly affirmed the 

central principle that government cannot prefer one religion 
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over another:  "The clearest command of the Establishment Clause 

is that one religious denomination cannot be officially 

preferred over another."  Larson 456 U.S. at 244; Everson, 330 

U.S. at 15 (stating that under the Establishment Clause, a state 

cannot "pass laws which . . . prefer one religion over 

another."); Cutter v. Wilkinson, 544 U.S. 709, 720 (2005) 

(stating religious exemptions must be "administered neutrally 

among different faiths"); Zorach v. Clauson, 343 U.S. 306, 314 

(1952) ("The government must be neutral when it comes to 

competition between sects."); Bd. of Educ. of Kiryas Joel Vill. 

Sch. Dist. v. Grumet, 512 U.S. 687, 707 (1994) ("[I]t is clear 

that neutrality as among religions must be honored."); Epperson 

v. Arkansas, 393 U.S. 97, 103-04 (1968) ("Government in our 

democracy . . . must be neutral in matters of religious theory, 

doctrine, and practice.  It may not . . . aid, foster, or 

promote one religion or religious theory against 

another . . . ."); see also Dunn v. Ray, 139 S. Ct. 661, 662 

(2019) (Kagan, J., dissenting from grant of application to 

vacate stay) (describing denominational neutrality as "the 

Establishment Clause's core principle").  "At a minimum, the 

protections of the Free Exercise Clause pertain if the law at 

issue discriminates against some or all religious beliefs or 

regulates or prohibits conduct because it is undertaken for 

religious reasons."  Church of Lukumi Babalu Aye, Inc. v. City 

of Hialeah, 508 U.S. 520, 532 (1993) (citations omitted); Emp. 

Div., Dep't of Hum. Res. of Or. v. Smith, 494 U.S. 872, 877 

(1990).  State laws and practices "which happen to have a 
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'disparate impact' upon different religious organizations" 

resulting from secular criteria do not amount to a 

denominational preference or religious discrimination, but laws 

that do not merely incidentally discriminate against certain 

religions or religious practices receive strict scrutiny.  

Larson, 456 U.S. at 246 n.23; Smith, 494 U.S. at 878; Colo. 

Christian Univ., 534 F.3d at 1257.   

¶174 The majority's primarily-religious-in-nature-

activities test necessarily and explicitly discriminates among 

certain religious faiths and religious practices.  As the 

majority construes Wis. Stat. § 108.02(15)(h)2., religious 

institutions that do not perform sufficiently religious acts to 

satisfy the court's subjective conceptions of religiosity will 

be denied the exemption.  The government cannot "discriminate 

between 'types of institutions' on the basis of the nature of 

the religious practice these institutions are moved to engage 

in."   Colo. Christian Univ., 534 F.3d at 1259.   

¶175 While the application of secular criteria that leads 

to disparate treatment of religions is not religious 

discrimination, the relevant criteria under the majority's test 

are not secular.  The majority denies the exemption to 

institutions if they do not primarily engage in activities the 

court deems "religious in nature"——a criterion that can only be 

described as religious.  See Church of Lukumi, 508 U.S. at 533 

("A law lacks facial neutrality if it refers to a religious 

practice without a secular meaning discernable from the language 

or context.").  It includes only a small, and ill-defined, 
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subset of religious activities.  The majority employs factors 

that are similarly not secular.  For example, the majority asks 

whether a nonprofit engages in worship services, religious 

ceremonies, serves only co-religionists, or imbues program 

participants with the nonprofit's faith.  Such criteria 

certainly sound religious, not secular.   

 ¶176 The majority declares Catholic Charities ineligible 

for the exemption because Catholic Charities do not participate 

in worship services, engage in religious outreach, perform 

religious ceremonies, provide religious education, "imbue 

program participants with the Catholic faith[,] []or supply any 

religious materials to program participants or employees."  

Majority op., ¶60.  Additionally, the majority denies the 

exemption on the non-secular and discriminatory basis that 

Catholic Charities employ and serve non-Catholics.  Id., ¶61.  

In the majority's view, Catholic Charities' religious practices 

resemble secular social services too much.  Id., ¶¶63-64, 66.  

The majority's "test" compares the nonprofit's activities to an 

arbitrary list of stereotypical religious activities to 

determine whether the activities are sufficiently religious.  

Id., ¶100 (explaining that activities like those listed in 

Dykema are more likely to be "religious in nature" in the eyes 

of the court).     

¶177 The majority's test overtly discriminates against 

Catholic Charities because they follow Catholic doctrine.  As 

Catholic Charities explain, Catholic doctrine commands they 

engage in charity without limiting their assistance to fellow 
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Catholics and bars them from proselytizing when conducting 

charitable acts.  Under the Free Exercise Clause, the state 

cannot condition a benefit upon the abandonment of religious 

practices.  The majority puts Catholic Charities to a choice:  

They may receive the tax exemption by violating their religious 

beliefs or they can conduct their operations in accordance with 

their faith and forgo the exemption.  Conditioning a benefit in 

this manner burdens the free exercise of religion.  Trinity 

Lutheran, 582 U.S. at 462.        

¶178 The majority's primarily-religious-in-nature-

activities test poses a particular danger for minority faiths.  

The majority's conception of what constitutes activities that 

are "religious in nature" reflects a narrow view of what 

religious practice looks like.  Many amici submitted briefs to 

this court explaining how a test like the majority's will 

discriminate against minority faiths.   

¶179 The brief of the International Society for Krishna 

Consciousness and the Sikh Coalition ("the Coalition") is 

particularly illuminating.  It notes that government officials 

are less likely to be familiar with minority faith traditions, 

and therefore may perceive minority religious practices as less 

"religious in nature" than the activities of majority 

religions.24  The Coalition identifies many activities central to 

their faiths but likely to fail the majority's test, which 

compares a nonprofit's activities to a list of stereotypical 

                                                 
24 Amicus Br. International Society for Krishna 

Consciousness and the Sikh Coalition, at 11. 
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(and largely Protestant) religious activities, because the list 

is derived from a "Western" understanding of religion.25  For 

example, adherents of Hare Krishna have a religious practice 

called "Prasadam," during which adherents prepare food, offer it 

to their deity, and distribute it to the general population.26  

Sikhs have a religious practice of providing a community 

kitchen, "serving free meals and allowing people of all faiths 

to break bread together."27  According to the Coalition, this 

practice is "foundation[al] to the Sikh way of life; it 

represents the principle of equality among all people regardless 

of religion . . . ."28  The Coalition rightly worries that these 

religious practices will be characterized by courts as "secular 

in nature" under the majority's test.   

¶180 State actors cannot treat one faith's religious 

practices as "religious in nature" and another's practices as 

"secular in nature."  Cf. Fowler v. Rhode Island, 345 U.S. 67, 

70 (1953) ("To call the words which one minister speaks to his 

congregation a sermon, immune from regulation, and the words of 

another minister an address, subject to regulation, is merely an 

indirect way of preferring one religion over another.").  The 

United States Supreme Court subjects such overt religious 

discrimination to strict scrutiny.  See, e.g., Espinoza, 140 S. 

                                                 
25 Id. at 11-13. 

26 Id. at 12-13. 

27 Id. at 13. 

28 Id.  
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Ct. at 2278 (Gorsuch, J., concurring) (stating "any 

discrimination against religious exercise must meet the demands 

of strict scrutiny").  A government policy satisfies strict 

scrutiny only if it "advances 'interests of the highest order' 

and is narrowly tailored to achieve those interests."  Fulton v. 

City of Philadelphia, 593 U.S. 522, 541 (2021) (quoting Church 

of Lukumi, 508 U.S. at 546).  "That standard 'is not watered 

down'; it 'really means what it says.'"  Tandon v. Newsom, 593 

U.S. 61, 65 (2021) (per curiam) (quoting Church of Lukumi, 508 

U.S. at 546).  As scholars have noted, however, "'[i]t is 

difficult to imagine the circumstances under which the 

government would have a compelling need to prefer some religions 

over others."  Richard F. Duncan, The Clearest Command of the 

Establishment Clause: Denominational Preferences, Religious 

Liberty, and Public Scholarships that Classify Religions, 55 

S.D. L. Rev. 390, 392 (2010) (alteration in original) (quoting 

Ronald D. Rotunda & John E. Nowak, Treatise on Constitutional 

Law: Substance and Procedure 14 (3d ed. 1999)); see also Church 

of Lukumi, 508 U.S. at 578-80 (Blackmun, J., concurring in the 

judgment) (arguing a law that discriminates against religion 

automatically fails strict scrutiny because such a law in not 

narrowly tailored "by definition").   

¶181 LIRC does not even suggest the state has a compelling 

interest in denying the exemption under Wis. Stat. 

§ 108.02(15)(h)2. in a manner that discriminates among the 

various faiths.  LIRC, like the majority, misunderstands 

Catholic Charities' asserted burden on the free exercise of 
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their religion.  LIRC believes the asserted burden is paying a 

tax.  In response to this misconception of Catholic Charities' 

claim, LIRC asserts the whole of Wis. Stat. ch. 108 is justified 

by the compelling interest in "providing broad unemployment 

insurance access to workers . . . ."  LIRC then argues the law 

is narrowly tailored because "it is impossible to construct 

workable tax laws that account for the 'myriad of religious 

beliefs.'"  LIRC's arguments miss the mark.  Under strict 

scrutiny, LIRC needed to provide a compelling interest 

justifying the discrimination between religions.  See Fulton, 

593 U.S. at 541; Colo. Christian Univ., 534 F.3d at 1269.  LIRC 

failed to do so.  This court cannot invent justifications for 

the state to save the statute from unconstitutionality.  See 

Colo. Christian Univ., 534 F.3d at 1268 ("We cannot and will not 

uphold a statute that abridges an enumerated constitutional 

right on the basis of a factitious governmental interest 

. . . ."); Redeemed Christian Church of God (Victory Temple) 

Bowie v. Prince George's Cnty., 17 F.4th 497, 510-11 (4th Cir. 

2021) (citation omitted) ("To survive strict scrutiny review, 

the government must show that pursuit of its compelling interest 

was the actual reason for its challenged action."); Kennedy v. 

Bremerton Sch. Dist., 597 U.S. 507, 543 n.8 (2022) (quoting 

United States v. Virginia, 518 U.S. 515, 533 (1996)) (noting 

"'justification[s]' for interfering with First Amendment rights 

'must be genuine, not hypothesized or invented post hoc in 

response to litigation'").  In the absence of any compelling 

interest to justify the state's discrimination among religions, 
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§ 108.02(15)(h)2., as interpreted by the majority, cannot 

survive strict scrutiny. 

¶182 This case illustrates the interconnection between the 

right to free exercise and the Constitution's bar on religious 

establishments.  Citizens are inhibited from freely practicing 

their faiths when the government doles out benefits or imposes 

penalties on the basis of religious practice.  As Justice Neil 

Gorsuch explained:   

The First Amendment protects religious uses and 

actions for good reason.  What point is it to tell a 

person that he is free to be Muslim but he may be 

subject to discrimination for doing what his religion 

commands, attending Friday prayers, living his daily 

life in harmony with the teaching of his faith, and 

educating his children in its ways?  What does it mean 

to tell an Orthodox Jew that she may have her religion 

but may be targeted for observing her religious 

calendar?  Often, governments lack effective ways to 

control what lies in a person's heart or mind.  But 

they can bring to bear enormous power over what people 

say and do.  The right to be religious without the 

right to do religious things would hardly amount to a 

right at all. 

Espinoza, 140 S. Ct. at 2277 (Gorsuch, J., concurring).  The 

"free competition between religions" protected by the 

Establishment Clause requires "that every denomination . . . be 

equally at liberty to exercise and propagate its beliefs.  But 

such equality would be impossible in an atmosphere of official 

denominational preference."  Larson, 456 U.S. at 245.  The 

Religion Clauses "make room for as wide a variety of beliefs and 

creeds as the spiritual needs of man deem necessary" by 

"sponsor[ing] an attitude on the part of government that shows 

no partiality to any one group and that lets each flourish 



No.  2020AP2007.rgb 

 

61 

 

according to the zeal of its adherents and the appeal of its 

dogma."  Zorach, 343 U.S. at 313.  "Free exercise thus can be 

guaranteed only when legislators——and voters——are required to 

accord to their own religions the very same treatment given to 

small, new, or unpopular denominations."  Larson, 456 U.S. at 

245. 

¶183 While the Free Exercise Clause does not require the 

state to provide a tax exemption to religious nonprofits, 

"[w]hat benefits the government decides to give, whether meager 

or munificent, it must give without discrimination against 

religious conduct."  Espinoza, 140 S. Ct. at 2277 (Gorsuch, J., 

concurring).  In our constitutional order, there are no second-

class religions or religious practices.  The Religion Clauses 

bar discrimination against religious status, beliefs, and 

practices:  "Eliminating [religious] discrimination means 

eliminating all of it."  See Students for Fair Admissions, Inc. 

v. President & Fellows of Harvard Coll., 600 U.S. 181, 206 

(2023).  The majority errs by inventing and operationalizing a 

test that discriminates against Catholic Charities' religious 

practices——and those of many faith traditions going forward.   

¶184 The protection against religious preferences embodied 

in the First Amendment is even more explicit in the Wisconsin 

Constitution, which bars the state from giving "any preference . 

. . by law to any religious establishments or modes of 

worship."29  Wis. Const. art. I, § 18; Coulee Cath. Schs., 320 

                                                 
29 Article I, section 18 of the Wisconsin Constitution 

provides in full:   
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Wis. 2d 275, ¶60 (explaining the Wisconsin Constitution 

"provid[es] expansive protections for religious liberty" beyond 

what the First Amendment provides).  As this court proclaimed in 

Weiss, Article I, section 18 of the Wisconsin Constitution, 

sometimes called the No Preference Clause,30 "probably furnished 

a more complete bar to any preference for, or discrimination 

against, any religious sect, organization, or society than any 

other state in the Union."  State ex rel. Weiss v. Dist. Bd. of 

Sch. Dist. No. 8 of City of Edgerton, 76 Wis. 177, 208, 44 N.W. 

967 (1890) (Cassoday, J., concurring).31   

¶185 The majority's interpretation of Wis. Stat. 

§ 108.02(15)(h)2. blatantly violates the No Preference Clause.                

In Weiss, this court explained that the phrase "modes of 

worship" is capacious, embracing "any and every mode of 

worshiping the Almighty God."  Id. at 211-12.   It includes 

                                                                                                                                                             
The right of every person to worship Almighty God 

according to the dictates of conscience shall never be 

infringed; nor shall any person be compelled to 

attend, erect or support any place of worship, or to 

maintain any ministry, without consent; nor shall any 

control of, or interference with, the rights of 

conscience be permitted, or any preference be given by 

law to any religious establishments or modes of 

worship; nor shall any money be drawn from the 

treasury for the benefit of religious societies, or 

religious or theological seminaries. 

30 King v. Vill. of Waunakee, 185 Wis. 2d 25, 61, 517 N.W.2d 

671 (1994) (Heffernan, C.J., dissenting).   

31 While the discussion appears in the concurring opinion of 

Justice Cassoday, it was on a subject expressly reserved for his 

consideration, which makes it the opinion of the court.  State 

ex rel. Reynolds v. Nusbaum, 17 Wis. 2d 148, 165 n.3, 115 N.W.2d 

761 (1962).   
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"'the performance of all those external acts, and the observance 

of those rites and ceremonies, in which men engage with the 

professed and sole view of honoring God.'"  Id. at 212 (listing 

additional dictionary definitions).  Because the statute, under 

the majority's interpretation, provides benefits for religiously 

affiliated nonprofits that engage in activities the court deems 

"religious in nature," it prefers some modes of worship over 

others.  Catholic Charities explained that charitable works are 

a form of worship for Catholics, who may not proselytize while 

engaged in acts of charity.  The majority denies the exemption 

to Catholic Charities because they did not engage in other modes 

of worship, like proselytizing.  The majority's test prefers 

some types of worship (e.g., proselytizing) over others (e.g., 

religiously motivated charity).     

¶186 Instead of addressing the Wisconsin Constitution's 

impact on this case, the majority dodges the issue, dismissing 

it in a footnote as "undeveloped."  Majority op., ¶3 n.4.  But 

that is not true.  The Wisconsin Legislature, as amicus curiae, 

thoroughly explains in its brief why a test like the one 

employed by the majority violates the No Preference Clause.  

That clause "operate[s] as a perpetual bar to the state . . . 

giving . . . any preference by law to any religious sect or mode 

of worship."  Weiss, 76 Wis. at 210-11.  The majority's 
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preference for some religious practices over others violates the 

Wisconsin Constitution.32   

B.  Religious Entanglement 

¶187 The Establishment Clause provides, "Congress shall 

make no law respecting an establishment of religion," U.S. 

Const. amend. I, and "prohibits the excessive entanglement of 

the state in religious matters."  St. Augustine Sch., 398 Wis. 

2d 92, ¶42 (citing L.L.N. v. Clauder, 209 Wis. 2d 674, 686, 563 

N.W.2d 434 (1997)).  The Establishment Clause precludes the 

state from making "intrusive judgments regarding contested 

questions of religious belief or practice."  Colo. Christian 

Univ., 534 F.3d. at 1261.  "[T]he Religion Clauses protect the 

right of churches and other religious institutions to decide 

matters of faith and doctrine without government intrusion . . . 

and any attempt by government to dictate or even to influence 

such matters . . . constitute[s] one of the central attributes 

of an establishment of religion."  Our Lady of Guadalupe Sch. v. 

Morrissey-Berru, 591 U.S. ___, 140 S. Ct. 2049, 2060 (2020) 

(internal citations and quotations marks omitted). 

¶188 Civil courts may answer only factual and legal 

questions; they lack any authority or competency to answer 

theological questions.  Presbyterian Church in U.S. v. Mary 

Elizabeth Blue Hull Mem'l Presbyterian Church, 393 U.S. 440, 

                                                 
32 Because the majority dodges the religious discrimination 

issues presented by its test, litigants likely will bring such 

claims in the future, forcing the majority to admit its error.  

"This decision might as well be written on the dissolving paper 

sold in magic shops."  Fulton v. City of Philadelphia, 593 U.S. 

522, 551 (2021) (Alito, J., concurring in the judgment).   
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445-47, 449-50 (1969).  As James Madison explained in his 

Memorial and Remonstrance, the idea that a "Civil Magistrate is 

a competent Judge of Religious truth . . . is an arrogant 

pretension" that has been "falsified" by history.  James 

Madison, Memorial and Remonstrance Against Religious 

Assessments, reproduced in Everson, 330 U.S. at 67 (appendix to 

dissent of Rutledge, J.).  The majority's opinion proves 

Madison's thesis.  The majority's interpretation of Wis. Stat. § 

108.02(15)(h)2. not only encourages excessive entanglement with 

religion, it compels such entanglement.   

¶189 The majority's requirement that a nonprofit's 

activities be primarily "religious in nature" forces courts to 

answer debatable theological questions courts have no authority 

to answer.  The majority's test requires courts to decide what 

activities are sufficiently religious to qualify as "religious 

in nature."  The First Amendment bars the government from 

ranking activities on a scale from least to most religious.  See 

Thomas, 450 U.S. at 714 ("The determination of what is a 

'religious' belief or practice is more often than not a 

difficult and delicate task . . . .  However, the resolution of 

that question is not to turn upon a judicial perception of the 

particular belief or practice in question; religious beliefs 

need not be acceptable, logical, consistent, or comprehensible 

to others in order to merit First Amendment protection.").  

"Courts are not arbiters of scriptural interpretation," and this 

court cannot choose which religiously motivated actions are, in 

their essence, religious.  Id. at 716.  A court cannot decide 
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whether an organization primarily conducts activities that are 

"religious in nature" without violating the First Amendment.        

¶190 Determining whether an organization's activities are 

primarily "religious in nature" will lead to examining the 

activities performed by nonprofits, which will be forced to 

prove whether their religiously motivated activities are 

sufficiently religious.  "What makes the application of a 

religious-secular distinction difficult is that the character of 

an activity is not self-evident.  As a result, determining 

whether an activity is religious or secular requires a searching 

case-by-case analysis.  This results in considerable ongoing 

government entanglement in religious affairs."  Amos, 483 U.S. 

at 343 (Brennan, J., concurring in the judgment); Espinosa v. 

Rusk, 634 F.2d 477, 481 (10th Cir. 1980), aff'd, 456 U.S. 951 

(1982).   

¶191 For example, religious schools will be forced to 

defend the religious nature of textbooks, class instruction, 

examinations, fieldtrips, employees, students, parents, and 

more.  "[T]his sort of detailed inquiry into the subtle 

implications of in-class examinations and other teaching 

activities would itself constitute a significant encroachment on 

the protections of the First and Fourteenth Amendments."  New 

York v. Cathedral Acad., 434 U.S. 125, 132 (1977).  "The 

prospect of church and state litigating in court about what does 

or does not have religious meaning touches the very core of the 

constitutional guarantee against religious 

establishment . . . ."  Id. at 133; accord Presbyterian Church 
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in U.S., 393 U.S. at 449 ("First Amendment values are plainly 

jeopardized when . . . litigation is made to turn on the 

resolution by civil courts of controversies over religious 

doctrine and practice.").  The intrusive inquiries the 

majority's test demands may recur.  While a court initially may 

deem a nonprofit's activities primarily "religious in nature," 

the nonprofit may later lose its exempt status.  See Walz v. Tax 

Comm'n, 397 U.S. 664, 673 (1970) ("Qualification for tax 

exemption is not perpetual or immutable[.]").  The majority 

gives the state license to monitor whether nonprofits fail to 

hit the proper ratio of activities that are "religious in 

nature" to "secular in nature." "'[P]ervasive monitoring' for 

'the subtle or overt presence of religious matter' is a central 

danger against which [the Court has] held the Establishment 

Clause guards."  See Hernandez v. Comm'r, 490 U.S. 680, 694 

(1989) (citations omitted).  To force religious entities to 

repeatedly satisfy the state that their activities are 

"religious in nature" is anathema to the First Amendment.   

¶192 The majority's primarily-religious-in-nature-

activities test puts state officials and courts in the 

constitutionally tenuous position of second-guessing the 

religious significance and character of a nonprofit's actions.  

Catholic Charities strenuously maintain their charitable 

activities are religious and central to their faith.  

Nevertheless, this court rejects Catholic Charities' 

understanding of the religious significance of their own 

activities, insisting those activities are actually "secular in 
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nature."  The First Amendment forbids such second-guessing and 

recharacterization of Catholic Charities' activities.  Lyng, 485 

U.S. at 457-58 ("[T]he dissent's approach would require us to 

rule that some religious adherents misunderstand their own 

religious beliefs.  We think such an approach cannot be squared 

with the Constitution or with our precedents, and that it would 

cast the Judiciary in a role that we were never intended to 

play."); Thomas, 450 U.S. at 716 ("[I]t is not within the 

judicial function and judicial competence to inquire whether the 

petitioner or his fellow worker more correctly perceived the 

commands of their common faith.").   

¶193 The entanglement occasioned by the impermissible 

second-guessing of sincere religious claims is compounded by the 

majority's claim that what constitutes an activity that is 

"religious in nature" "may be different for different faiths."  

Majority op., ¶55.  The majority has already made clear it will 

not take nonprofits at their word that their activities are 

"religious in nature."  For what constitutes an activity that is 

"religious in nature" to change from religion to religion, the 

court must study the doctrines of the various faiths and decide 

for itself what religious practices are actually religious.  The 

Constitution bars civil courts from such intrusions into 

spiritual affairs.  Jones v. Wolf, 443 U.S. 595, 602 (1979) 

(stating civil courts are barred from "resolving . . . disputes 

on the basis of religious doctrine and practice").  "Plainly, 

the First Amendment forbids civil courts from" "determin[ing] 

matters at the very core of a religion——the interpretation of 
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particular church doctrines and the importance of those 

doctrines to the religion."  Presbyterian Church in U.S., 393 

U.S. at 450.  The majority opinion strikes at the heart of 

religious autonomy.       

¶194 The majority denies Catholic Charities the exemption 

under Wis. Stat. § 108.02(15)(h)2. in part because they employ 

and serve those of other religions.  This is not a lawful 

criterion.  Courts are not allowed to determine who is and is 

not a co-religionist.  "[W]ho or what is Catholic . . . is an 

inquiry that the government cannot make."  Holy Trinity, 82 Wis. 

2d at 150-51.  Deciding who is and is not a co-religionist is 

plagued with entanglement problems.  Are those no longer 

practicing a faith co-religionists?  Our Lady, 140 S. Ct. at 

2069.  Who decides?  "Would the test depend on whether the 

person in question no longer considered himself or herself to be 

a member of a particular faith?  Or would the test turn on 

whether the faith tradition in question still regarded the 

person as a member in some sense?"  Id.  "What characteristics, 

professions of faith, or doctrinal tenets render a [person] part 

of a particular denomination?  The statute doesn't tell us, and 

it would be unconstitutional for any state actor, including a 

court, to resolve the question."  St. Augustine Sch., 398 Wis. 

2d 92, ¶138 (Rebecca Grassl Bradley, J., dissenting).  Who 

constitutes a co-religionist is a religious, not legal, 

question.  Colo. Christian Univ., 534 F.3d at 1264-65 (noting 

such a question "requires [the state] to wade into issues of 

religious contention").              
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¶195 Whether a nonprofit engages in religious education or 

"imbue[s] program participants with the Catholic faith" presents 

additional entanglement problems.  Majority op., ¶60.  The court 

must decide what constitutes religious education and evangelism—

—religious questions whose answers will vary from faith to 

faith.  Does conducting charity as an illustration of the love 

of one's deity count?  What about engaging in a commercial 

enterprise to illustrate one's faith applied to daily life?  See 

Golden Rule Church Ass'n, 41 T.C. 719.  "What principle of law 

or logic can be brought to bear to contradict a believer's 

assertion that a particular act" educates others about his faith 

and acts as a form of proselytizing or evangelism?  See Smith, 

494 U.S. at 887.  Whether activities are "'[religious 

education]' or mere 'education' depends as much on the 

observer's point of view as on any objective evaluation of the 

educational activity."  Colo. Christian Univ., 534 F.2d. at 

1263.  "The First Amendment does not permit government officials 

to sit as judges of the 'indoctrination' quotient" of a 

nonprofit.  Id.  Similar problems abound with the majority's 

declaration that activities involving worship services and 

religious ceremonies are more "religious in nature."  See 

Agudath Israel of Am. v. Cuomo, 983 F.3d 620, 633-34 (2d Cir. 

2020) ("The government must normally refrain from making 

assumptions about what religious worship requires.").  The 

majority's criteria invite the state and courts to make 

religious determinations and second-guess the sincere assertions 

of religiosity of those operating nonprofits.   
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¶196 The majority does not deny its inquiry entangles 

church and state, but simply asserts that the entanglement 

occasioned by its misreading of Wis. Stat. § 108.02(15)(h)2. is 

"inherent in any statutory scheme that offers tax exemption to 

religious entities"33——a preposterous claim in light of the 

majority's failure to properly interpret the statute, which 

simply requires the nonprofit's motivations be religious.34  The 

majority believes its consideration of whether a nonprofit 

primarily performs activities "religious in nature" does not 

unduly entangle government and religion because its inquiry is a 

"neutral and secular inquiry based on objective criteria."  

Majority op., ¶86.  But there is nothing neutral, secular, or 

objective about the majority's test for whether activities are 

"religious in nature."  The majority's test asks whether the 

activities are similar——in some undefined and arbitrary way——to 

stereotypical religious activities listed in a Seventh Circuit 

decision, which made the list up from whole cloth.  See id., 

¶100 (stating that "if one of the religiously motivated sub-

entities in this case partook in activities such as those cited 

by the Dykema court as indicative of a religious purpose" the 

court would be more likely to decide it is operated primarily 

                                                 
33 Majority op., ¶86. 

 

34 The majority claims that without an examination of a 

nonprofit's activities, it wouldn't be possible for a nonprofit 

to qualify for a tax exemption premised on a "religious 

purposes" requirement.  See id., ¶93 (citing Ecclesiastical 

Order of Ism of Am, Inc. v. Chasin, 653 F. Supp. 1200, 1205 

(E.D. Mich. 1986)).  Of course, the court could simply accept 

Catholic Charities' sincere claims that they operate for 

religious purposes.       
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for religious purposes).  The test does not "rel[y] exclusively 

on objective, well-established concepts of . . . law familiar to 

lawyers and judges."  Jones, 443 U.S. at 603.  Instead, it 

relies upon each justice's subjective sense of what is genuinely 

religious and what is not.   

¶197 While the majority does not ask "whether [Catholic 

Charities] are 'Catholic' enough to qualify for the exemption," 

majority op., ¶85, the majority improperly entangles itself with 

religion by asking whether Catholic Charities' concededly 

religious activities are sufficiently religious.  The majority's 

protestation that its decision doesn't "intrude on questions of 

religious dogma"35 is dystopian——"a manner of Orwellian newspeak 

by which 'religious' means something other than 'religious.'"  

St. Augustine Sch., 398 Wis. 2d 92, ¶141 (Rebecca Grassl 

Bradley, J., dissenting).  The majority doesn't simply answer 

"'delicate' questions," majority op., ¶87, it treads where the 

Constitution forbids the judiciary from intruding.   

IV.  CONCLUSION 

¶198 The majority's decision constitutes a profound 

overreach of the judicial power.  The majority radically 

transforms Wis. Stat. § 108.02(15)(h)2., which provides a tax 

exemption for nonprofits managed primarily for a religious 

reason "and operated, supervised, controlled, or principally 

supported by a church or convention or association of 

churches[.]"  Finding the exemption too broad as a matter of 

policy, the majority excludes nonprofits it deems insufficiently 

                                                 
35 Id., ¶87.   
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religious.  As newly interpreted, the statute violates the First 

Amendment and the Wisconsin Constitution.  The majority's 

primarily-religious-in-nature-activities test embodies an 

unlawful preference for some religious practices and thereby 

discriminates against others.  The test also requires courts to 

answer theological questions well beyond the judiciary's 

purview.  The majority exercises the power of the legislature, 

rewriting § 108.02(15)(h)2., and proclaims itself the arbiter of 

what is and is not religious.  Whatever authority the majority 

believes it possesses to assume these roles is not found in the 

Wisconsin Constitution.  I respectfully dissent. 

¶199 I am authorized to state that Chief Justice ANNETTE 

KINGSLAND ZIEGLER joins ¶¶110-61 and ¶¶163-98 of this dissent.              
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¶200 BRIAN HAGEDORN, J.   (dissenting).  Although I would 

not reach the constitutional questions and do not sign onto 

every point in the analysis, I agree with the construction of 

the statute in Justice Rebecca Grassl Bradley's thoughtful 

dissent.  I also agree with the excellent discussion of the 

majority's misplaced reliance on the remedial statute canon.  

Justice Rebecca Grassl Bradley's dissent, ¶¶154-58.  There is no 

particular reason to assume a statutory exemption in an area 

like religious freedom——a constitutionally protected category to 

which the law regularly gives wide latitude——should be construed 

narrowly.  I respectfully dissent.   
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